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Preface

Books on important international law cases are normally written only
after the parties have submitted their memorials and presented their oral
arguments, and the court or tribunal has finally rendered its judgment. The
South China Sea Arbitration will, in our view, be one of the landmark cases in
international law because of the parties involved, the legal questions to be
decided and the absence of one of the parties. In a situation not dissimilar
to the famous Nicaragua case before the International Court of Justice in the
1980s, China, one of the world’s major powers and a permanent member
of the United Nations Security Council, has decided not to participate in
arbitral proceedings instituted by the Philippines under the United Nations
Convention on the Law of the Sea (UNCLOS) with regard to the disputes
between the two countries in the South China Sea.

China has made it clear from the outset that it will not have any part in
the arbitral proceedings because it considers the Tribunal seized with the
case to be evidently without jurisdiction and the claims made to be clearly
inadmissible and manifestly unfounded. The Arbitral Tribunal will thus
receive written memorials and hear oral submissions from the Philippines
only. It seems unlikely that China will follow the example of the United
States in the Nicaragua case and set out its position in an official publication
that will be submitted to the Tribunal in an informal manner ‘to be made
available to anyone at the [Tribunal] interested in the subject’,! or that it
will set out its legal position in letters or other informal communications
to the Tribunal. The Chinese position will thus most likely go unheard.
China’s default of appearance will make the task of the Arbitral Tribunal
more than difficult as the factual and legal situation in the South China Sea
is ‘highly complex’.2 However, the Arbitral Tribunal is under an obligation,
before making its award, to satisfy itself not only that it has jurisdiction
over the dispute, but also that the claims brought by the Philippines are
well founded in fact and law.?

The book aims to offer a specifically Chinese perspective on some of
the legal issues before the Arbitral Tribunal, to present the Tribunal with
a fuller picture of the facts underlying the Philippines’ claims, and thus
to assist the Tribunal in meeting its obligations under UNCLOS. The

! See Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States
of America) (Merits) [1986] IC] Rep 14, 44 [73].

2 United Nations General Assembly, Law of the Sea: Report of the Secretary-General, UN
Doc A/47/623 (24 November 1992) 14 [33].

3 UNCLOS Annex VII, art 9.
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book does not, however, deal with the merits of the disputes between
the Philippines and China, but focuses on the questions of jurisdiction,
admissibility and other objections, which the Arbitral Tribunal will have
to decide as a preliminary matter. The book hopes to show that there are
considerable obstacles to the Tribunal deciding the case on the merits and
that it would be well advised to refer the disputes back to the parties in
order for them to reach a negotiated settlement.

The book does not intend to set out or represent in any way the official
position of the Chinese Government but endeavours to serve as a kind
of amicus curiae brief of interested academics acting in their capacity as
independent experts of international law. As pointed out by Salmon LJ,
‘the role of an amicus curiae [is] to help the court by expounding the law
impartially, or if one of the parties [is] unrepresented, by advancing the
legal arguments on his behalf’.* By advancing possible legal arguments on
behalf of the absent respondent, the book hopes to serve the administration
of justice and to strengthen the rule of law.

The editors would like to express their gratitude for editorial assistance
to Holly Wesener JD and Steven Reinhold MJur who were ably assisted by
Franca Maurer, Kathrin Wiesche, Katja Breucker and David Bieger, student
assistants at the Institute for Public International Law at the University of
Bonn.

Stefan Talmon
Institute for Public International Law
University of Bonn

Bing Bing Jia

School of Law
Tsinghua University, Beijing

* Allen v Sir Alfred McAlpine & Sons Ltd [1968] 2 QB 229, 266.
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