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Zur Entstehung des Volkermordtatbestands

RAFAE (RAPHAEL)
LEMKIN

(1900-1959)

“New conceptions require new terms. By ‘genocide’ we mean the destruction of
a nation or of an ethnic group. This new word, coined by the author to denote
an old practice in its modern development, is made from the ancient Greek
word genos (race, tribe) and the Latin cide (killing), thus corresponding in its
formation to such words as tyrannicide, homocide, infanticide, etc. Generally
speaking, genocide does not necessarily mean the immediate destruction of a
nation, except when accomplished by mass killings of all members of a nation.
It is intended rather to signify a coordinated plan of different actions aim-
ing at the destruction of essential foundations of the life of national groups,
with the aim of annihilating the groups themselves. The objectives of such a
plan would be disintegration of the political and social institutions, of culture,
language, national feelings, religion, and the economic existence of national
groups, and the destruction of the personal security, liberty, health, dignity,
and even the lives of the individuals belonging to such groups.”

LEMKIN, Axis Rule in Occupied Europe: Laws of Occupation, Analysis of Govern-
ment, Proposals for Redress, Washington 1944, S. 79

Wortschopfung aus:
lud + zabdjstwo = ludobodjstwo  (1943)
yévog/génos + caedere = genocide (1944)

Konvention iiber die Verhiitung und Bestrafung des Volkermordes /
Convention on the Prevention and Punishment of the Crime of Genocide
UN GA Res. 260 A (III) vom 9.12.1948; in Kraft seit dem 12.1.1951

In the present Convention, genocide means any of the following acts com-

Article 2

mitted with intent to destroy, in whole or in part, a national, ethnical, racial or
religious group, as such:

(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.

Art. 2 Volkermord-Konvention (1948)

... wurde wortlich iubernommen in:

= Art. 4 Abs. 2 ICTY Statute (1993)
= Art. 2 Abs. 2 ICTR Statute (1994)

= Art. 6 Rome Statute (1998) mit “Elements of Crimes” (2002)

... wurde in deutsches Recht umgesetzt in:

=> § 220a StGB (1954-2002)
= § 6 VStGB (ab 2002)
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Volkermordtatbestand : Rechtsgut

“... genocide constitutes the crime of crimes ...”

ICTR, Prosecutor v. Kambanda, Case No. ICTR 97-23-S,
Judgement, 4 September 1998, § 16

Mogliche Ziele des Volkermordtatbestands:

e nur Schutz der Gruppe als solche ?
e Schutz der Gruppe und individueller Rechtsgiiter ?
e nur Schutz der Individualrechtsgiiter der Gruppenmitglieder?

e Schutz des internationalen Friedens und der internationalen Sicherheit ?

“Genocide is directed against the national group as an entity, and the actions
involved are directed against individuals, not in their individual capacity, but as
members of the national group.”

LEMKIN, Axis Rule in Occupied Europe, S. 79

“Genocide is the denial of the right of existence of entire human groups, as
homicide is the denial of the right to live of individual human beings; such
denial shocks the conscience of mankind, results in great losses to humanity
in the form of cultural and other contributions represented by these human
groups, ...

UN GA Res. 96 (I) vom 11.12.1946

“Those who devise and implement genocide seek to deprive humanity of the
manifold richness its nationalities, races, ethnicities and religions provide”

ICTY, Appeals Chamber, Case No. IT-98-33-A, Prosecutor v. Krsti¢, Judgement, 19 April
2004, § 36

»Kennzeichnend fiir das ... Verbrechen des Genozids (...) ist, daf8 der einzelne
zwar als Tatobjekt, jedoch nicht in seiner Individualitit, sondern in seiner Ei-
genschaft als Mitglied einer Gruppe angegriffen oder verletzt wird, deren sozi-
ale Existenz zu zerstoren der Tater beabsichtigt. Schutzgut des Verbrechens des
Volkermordes sind deshalb nicht die Individualrechtsgiiter der von den objek-
tiven Tathandlungen betroffenen einzelnen Personen, sondern ist die Existenz
der Gruppe als solche (...), wobei das Unmenschliche, das gegeniiber dem Ver-
brechen des Mordes besondere Unrechtsmerkmal darin liegt, dafl der oder die
Téter in dem Opfer nicht mehr den Menschen, sondern nur noch das Mitglied
der verfolgten Gruppe sehen.”
BGHSt 45, 64, 80 f.; so auch BVerfG NJW 2001, 1848, 1850
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Artikel 6 Rom-Statut

For the purpose of this Statute, “genocide” means
any of the following acts committed with intent
to destroy, in whole or in part, a national, ethni-
cal, racial or religious group, as such:

(a) Killing members of the group;
(b) Causing serious bodily or mental harm to
members of the group;

(c) Deliberately inflicting on the group condi-
tions of life calculated to bring about its
physical destruction in whole or in part;

(d) Imposing measures intended to prevent
births within the group;

(e) Forcibly transferring children of the group to
another group.

Im Sinne dieses Statuts bedeutet ,,Volkermord*
jede der folgenden Handlungen, die in der Ab-
sicht begangen wird, eine nationale, ethnische,
rassische oder religiose Gruppe als solche ganz
oder teilweise zu zerstoren :

(a) Totung von Mitgliedern der Gruppe;

(b) Verursachung von schwerem korperlichem
oder seelischem Schaden an Mitgliedern der
Gruppe;

(c) vorsitzliche Auferlegung von Lebensbedin-
gungen fiir die Gruppe, die geeignet sind,
ihre korperliche Zerstdrung ganz oder teil-
weise herbeizufiithren;

(d) Verhdngung von Mafinahmen, die auf die
Geburtenverhinderung innerhalb der Gruppe
gerichtet sind;

(e) gewaltsame Uberfiihrung von Kindern der
Gruppe in eine andere Gruppe.

Artikel 9 Rom-Statut

Elements of Crimes

1. Elements of Crimes shall assist the Court in the interpretation and applica-
tion of articles 6, 7 and 8. They shall be adopted by a two-thirds majority of
the members of the Assembly of States Parties.

2. ...

3. The Elements of Crimes and amendments thereto shall be consistent with

this Statute.

Elements of Crimes (gem. Art. 9 Rom-Statut):

Article 6 (a)
Genocide by killing

1. The perpetrator killed one or more persons.
2. Such person or persons belonged to a particular national, ethnical, racial or

religious group.

3. The perpetrator intended to destroy, in whole or in part, that national, ethni-

cal, racial or religious group, as such.

4. The conduct took place in the context of a manifest pattern of similar con-
duct directed against that group or was conduct that could itself effect such

destruction.
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Artikel 6 Rom-Statut
Genocide

... with intent to destroy, in whole or in part, a national, ethnical, racial or
religious group, as such”

Artikel 30 Rom-Statut
Mental element

. Unless otherwise provided, a person shall be criminally responsible and li-

able for punishment for a crime within the jurisdiction of the Court only if
the material elements are committed with intent and knowledge.

. For the purposes of this article, a person has intent where:

(a) In relation to conduct, that person means to engage in the conduct;

(b) In relation to a consequence, that person means to cause that conse-
quence or is aware that it will occur in the ordinary course of events.

. For the purposes of this article, “knowledge” means awareness that a circum-

stance exists or a consequence will occur in the ordinary course of events.
“Know” and “knowingly” shall be construed accordingly.

e Volkermord,,absicht®:

Strittig:

dolus specialis / special intent / dol spécial
iberschiefiende Innentendenz

=? Absicht i.e.S. (dolus directus 1. Grades)

= “purpose-based interpretation”

oder

=? Kenntnis vom Zerstorungsplan (dolus directus 2. Grades und/oder dolus eventualis)

= “knowledge-based interpretation”

e Gegenstand der Volkermordabsicht:

«

... with intent to”:

O “destroy”

= physische Zerstérung (hM) oder Vernichtung der sozialen Existenz (dt. M)?

® “in whole or in part”

= betrachtlicher Teil; auch Teil eines Teils?

® “a... group as such”

= um der Gruppenzugehorigkeit willen
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Volkermordtatbestand

Definition der ,,Gruppe®

»Gruppe“ = durch gemeinsame Merkmale dauerhaft verbundene Personenmehrheit, die sich von der

iibrigen Bevolkerung abhebt

e objektiv (Akayesu)
o subjektiv (Jelisic)
— aus Sicht der Gruppe selbst (Selbstbeschreibung)
— aus Sicht anderer, insbesondere der Tater (Stigmatisierung)
- positiv (z.B. “Bosnian Muslims”)
- negativ (z.B. “non-Serbs”) (Jelisic)

» Kombination objektiver und subjektiver Kriterien (mit Beachtung des sozialen Kon-
texts und der Téterperspektive) (Bagilishema, Musema, Semanza, Rutaganda, Krstié, Stakic)

» keine negative Definition! (Stakic)

»Kultureller Volkermord“?

1947, UN Doc. E/447), Art. I:

3. [Cultural genocide] Destroying the specific characteristics of the group by:

(a) forcible transfer of children to another human group; or

(b) forced or systematic exile of individuals representing the culture of a group; or

(c) prohibition of the use of the national language even in private intercourse; or

(d) systematic destruction of books printed in the national language or of religious
works or prohibition of new publications; or

(e) systematic destruction of historical or religious monuments or their diversion to
alien uses, destruction or dispersion of documents and objects of historical, artis-
tic, or religious value and of objects used in religious worship.

Secretariat Draft (First Draft of the Genocide Convention, Prepared by the UN Secretariat, May

Priifungsschema

I. TatbestandsmaBigkeit
1. Objektiver Tatbestand

a) Tatobjekt: geschiitzte Gruppe (national, ethnisch, rassisch, religios)
b) Tathandlung:

— Totung von Mitgliedern der Gruppe
— Verursachung von schwerem korperlichem oder seelischem Schaden
— Auferlegung zerstorerischer Lebensbedingungen
— Mafinahmen der Geburtenverhinderung
— gewaltsame Uberfithrung von Kindern
2. Subjektiver Tatbestand
a) ,Vorsatz“ gem. Art. 30 Rom-Statut
b) ,Absicht®, die Gruppe als solche ganz oder zum Teil zu zerstoren

Il. StrafausschluBgriinde
gem. Art. 31-33 Rom-Statut




