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. INTRODUCTION
1. Theissuesfor consideration in this Appeal have been set out in the Judgement of the Appeals

Chamber. In our view, the proper determination of the present Appeal should begin with an
examination of the guilty plea of the Appellant.

[I.THE GUILTY PLEA

A. The proper construction of the notion of the quilty pleaasit appearsin the Statute and the Rules

2. A few words might be said to clarify our concern with the Appellant’s plea having regard to the
fact that the Trial Chamber has dealt with the plea at some length in the Sentencing Judgement of 29
November 1996 (" Sentencing Judgement") and was satisfied that the plea was valid. The concept of
the guilty plea per seisthe peculiar product of the adversarial system of the common law which



recognises the advantage it provides to the public in minimising costs, in the saving of court time and
in avoiding the inconvenience to many, particularly to witnesses. This common law institution of the
guilty pleashould, in our view, find aready place in an international criminal forum such as the
International Tribunal confronted by cases which, by their inherent nature, are very complex and
necessarily require lengthy hearingsif they go to trial under stringent financial constraints arising
from allocations made by the United Nations itself dependent upon the contributions of States.

1. The proper construction of the Statute and the Rules

3. This Appeals Chamber has the task of interpreting the meaning of the guilty pleaasit exists within
the Statute and the Rules. We would take this opportunity to define what, in our view, isthe proper
manner in which the Statute and the Rules are to be construed. As a starting proposition, it appears to
us that the first step in the proper construction of the Statute and the Rules must always involve an
examination of the provisions of the Statute and the Rules themselves. The terms used in these
instruments must be construed according to their plain and ordinary meaning. Our approach is

consistent with Article 31 of the Vienna Convention on the Law of Treaties 2 which provides that "[4]
treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light of its object and purpose”.

We would add that regard may also be had to the preparatory work relating to the formulation of the
Statute and the Rules for the purpose of statutory interpretation in the light of Article 32 of the Vienna
Convention which reads:

Recourse may be had to supplementary means of interpretation, including the preparatory
work of the treaty and the circumstances of its conclusion, in order to confirm the
meaning resulting from the application of article 31, or to determine the meaning when
the interpretation according to article 31.:

(a) leaves the meaning ambiguous or obscure; or
(b) leads to aresult which is manifestly absurd or unreasonable.

4. The second step in the proper interpretation of the Statute and the Rules involves a consideration of
international law authorities which may offer further elucidation of the meaning of terms employed in
the Statute and the Rules. We would, however, state the caveat that no credence may be given to such
international authoritiesif they are inconsistent with the spirit, object and purpose of the Statute and
the Rules as discerned from the plain meaning of the terms used therein.

5. Inthe event that international authority is entirely lacking or isinsufficient, recourse may then be
had to national law to assist in the interpretation of terms and concepts used in the Statute and the
Rules. We would stress again that no credence may be given to such national law authoritiesif they
do not comport with the spirit, object and purpose of the Statute and the Rules. Thisisthe third step in
the proper construction of these basic documents and the terms and concepts used therein. In our
observation, there is no stricture in international law which prevents us from making reference to
national law for guidance as to the true meaning of concepts and terms used in the Statute and the

Rules. In the Exchange of Greek and Turkish Populations case? decided by the Permanent Court of
International Justice and in a decision of 25 June 1952 by the French-Italian Concilations
Commission?, the principle was affirmed that reliance upon legal conceptsin national legal systemsis
justified when international rules make explicit reference to national laws or where such referenceis
necessarily implied by the very content and nature of the concept. Further, the Court of Justice of the
European Communities held in the case Assider v. High Authorityé that when treaties use technical
legal terms derived from the laws of member States, the Court naturally looks at the laws of those
member States to see what the terms mean.

2. The construction of the guilty plea as it appears in the Statute and the Rules




6. The procedure of pleading guilty is rather ambiguously referred to in Article 20, paragraph 3, of the
Statute which provides that "the Trial Chamber shall read the indictment, satisfy itself that the rights
of the accused are respected, confirm that the accused understands the indictment, and instruct the
accused to enter aplea. The Trial Chamber shall then set the date for trial."

The vague and imprecise language of Article 20, paragraph 3, may at first glance suggest that atrial
shall be held even if the accused pleads guilty. However, Article 15 of the Statute directs the Judges
of the International Tribunal to draft rules of procedure and evidence for the conduct of proceedings
before the International Tribunal. Rule 62 explicitly incorporates the common law adversarial trial
procedure because it reads:

Upon his transfer to the seat of the Tribunal, the accused shall be brought before a Trial Chamber
without delay, and shall be formally charged. The Trial Chamber shall:

(i) satisfy itself that the right of the accused to counsel is respected;

(i) read or have the indictment read to the accused in alanguage he speaks and
understands, and satisfy itself that the accused understands the indictment;

(ii1) call upon the accused to enter a plea of quilty or not quilty on each count; should the
accused fail to do so, enter a plea of not guilty on his behalf;

(iv) in case of apleaof not guilty, instruct the Registrar to set adate for trial;

(v)_in case of apleaof guilty, instruct the Registrar to set a date for the pre-sentencing
hearing;

(vi) instruct the Registrar to set such other dates as appropriate. (Emphasis added.)

Noting that there is no international jurisprudence or authority to lend us further assistance in the
interpretation of the guilty pleaasit exists in the Statute and the Rules, we are of the opinion that we
may have regard to national common law authorities for guidance as to the true meaning of the guilty
plea and asto the safeguards for its acceptance. The expressions "enter aplea’ and "enter a plea of
guilty or not guilty", appearing in the Statute and the Rules which form the infrastructure for our
international criminal trials imply necessarily, in our view, areference to the national jurisdictions
from which the notion of the guilty pleawas derived. In addition, an examination of the preparatory
work relating to the drafting of the Rules reveals the parentage of the expression "plea of guilty or not
guilty” in Rule 62. Rule 62 reflects substantially Rule 15 of the Suggestions Made by the Gover nment
of the United States of America, Rules of Procedure and Evidence for the International Criminal
Tribunal for the Prosecution of Persons Responsible for Serious Violations of International

Humanitarian Law Committed in the Former Yugoslavia2.

Accordingly, we can see no impropriety in turning to the common law for guidance as to the proper
meaning to be given to the guilty plea and for the necessary safeguards for its acceptance.

B. The quilty pleain the procedure of the Tribunal

7. Theinstitution of the guilty plea, though securing "administrative efficiency”, must not in any way
prejudice the Appellant’ s rights as provided for in Article 20, paragraph 1, of the Statute:

The Trial Chambers shall ensure that atrial isfair and expeditious and that proceedings
are conducted in accordance with the rules of procedure and evidence, with full respect
for the rights of the accused and due regard for the protection of victims and witnesses.



Though the Statute and the Rules are largely silent on the nature and extent of these rights, we do not
propose an exhaustive and definitive statement of the rights beyond what is strictly necessary for the
disposal of this case. The rights of the accused are contained in Article 21 of the Statute which is

based, almost verbatim, upon Article 14 of the International Covenant on Civil and Political Rightsﬁ.
The relevant parts of Article 21 read:

2. In the determination of the charges against him, the accused shall be entitled to afair
and public hearing, subject to article 22 of the Statute [protection of witnesses)].

3. The accused shall be presumed innocent until proven guilty according to the provisions
of the present Statute.

4. In the determination of any charge against the accused pursuant to the present Statute,
the accused shall be entitled to the following minimum guarantees, in full equality:

@ - (d). . ..

(e) to examine, or have examined, the withesses against him and to obtain
the attendance and examination of witnesses on his behalf under the same
conditions as witnesses against him;

). ...

(g) not to be compelled to testify against himself or to confess guilt.

8. Thus, the immediate consequences which befall an accused who pleads guilty are that he forfeits
his entitlement to be tried, to be considered innocent until proven guilty, to test the Prosecution case
by cross-examination of the Prosecution’s witnesses and to present his own case. It follows, therefore,
that certain pre-conditions must be satisfied before a plea of guilty can be entered. In our view, the
minimum pre-conditions are as follows:

(a) The guilty pleamust be voluntary. It must be made by an accused who is mentally fit
to understand the consequences of pleading guilty and who is not affected by any threats,
inducements or promises.

(b) The guilty pleamust be informed, that is, the accused must understand the nature of
the charges against him and the consequences of pleading guilty to them. The accused
must know to what he is pleading guilty;

(c) The guilty pleamust not be equivocal. It must not be accompanied by words
amounting to a defence contradicting an admission of criminal responsibility;

9. We find ample support for our view that the above three pre-conditions must be satisfied in a
consistent and long-established line of authorities obtaining throughout the common law jurisdictions
of the world. We would like to reiterate, however, that we do not in any way consider the common
law authorities as binding upon us; we merely consider them as relevant material, throwing light upon
the proper construction to be given to the guilty plea as employed in the procedure of the International
Tribunal and as supporting the conclusions we have arrived at with regard to the pre-conditions for
the acceptance of aguilty pleato ensure the protection of the accused’ s rights specifically provided
for in the Statute and the Rules.

C. Was the quilty plea voluntary?




10. It isarequirement in all common law jurisdictions that a guilty plea be made voluntarily~.
Voluntariness involves two elements. Firstly, an accused person must have been mentally competent
to understand the consequences of his actions when pleading guilty. For instance, in the Canadian

case of Rv. Hansen8, the court held that the accused was permitted to withdraw his guilty pleato

second degree murder and a new trial was ordered because the accused was in a disturbed state of
mind at the time of pleading and was under the false impression that if he did not plead guilty, the
Crown would proceed on a charge of first degree murder.

Secondly, the plea must not have been the result of any threat or inducement other than the
expectation of receiving credit for a guilty plea by way of some reduction of sentence. For instance, in
Brady v. United Sates, the United States Supreme Court said:

[A] pleaof guilty entered by one fully aware of the direct consequences, including the
actual value of any commitments made to him by the court, prosecutor, or hisown
counsel, must stand unless induced by threats (or promises to discontinue improper
harrassment), misrepresentation (including unfulfilled or unfulfillable promises), or
perhaps by promises that are by their nature improper as having no proper relationship to

the prosecutor’ s business (e.g. bribes) 9

The court also stated in that case that guilty pleas could not be treated as involuntary ssmply because
they were

motivated by the defendant’ s desire to accept the certainty . . . of alesser penalty rather
than . . . [atrial which might result in] conviction and a higher penalty@.

11.I1n the Sentencing Judgement, the Trial Chamber examined the voluntariness of the guilty plea
under the heading "Formal validity" in the following manner. It noted that it had appointed a panel of
psychiatric experts to examine the mental condition of the Appellant, presumably due to his disturbed
disposition at the initial appearance. Significantly, it was during this first appearance that the
Appellant entered his guilty plea.

The relevant question which the Trial Chamber posed to the panel of experts was:

Does the examination of the subject reveal that he currently suffers from a psychiatric or
neuro-psychiatric disorder or from an emotional disturbance which affects his judgement
or hisvolition? If so, please describe it and indicate precisely to which affectionsit is
related. (Psychiatric Report, 24 June 1996, p.1)

The panel of experts concluded in its report dated 24 June 1996 that the Appellant was not fit to stand
trial in his"present condition" because he was suffering from

post-traumatic shock disorder which took the form of depressions accompanied by a

feeling of guilt vis-a-vis his behaviour during the war in the former Y ugoslaviall

The Trial Chamber then found that the guilty plea of the Appellant was voluntary for two reasons
which appear at paragraph 12 of the Sentencing Judgement. Firstly, the Trial Chamber explained that
the second psychiatric report submitted on 17 October 1996 indicated that the Appellant’s
"conscience was clear" and that he showed "no signs of memory impairment”. Secondly, the Trial
Chamber stressed that the Appellant reaffirmed his plea of guilty on several occasions, the last at the
pre-sentencing hearing of 19 and 20 November 1996 at which time the second psychiatric report had
declared the Appellant mentally fit to stand trial.

12.We admit to some difficulty with the proposition that the fact that the second psychiatric report
showed the Appellant’ s conscience was clear and that he was free from memory impairment would



somehow dispose of the question whether the Appellant was mentally fit to plead guilty, asthe Trial
Chamber appears to assert at paragraph 12 of the Sentencing Judgement. Indeed, we find persuasive
the Prosecution’ s submission in reply to the third preliminary question that the psychiatric report
focused primarily upon the Appellant’ s fitness to withstand the rigours of trial and should not form
the sole basis of any conclusions that the Appellant was also unfit to plead guilty. However, if there
are any doubts remaining about the mental fitness of the Appellant to plead arising from the
conclusions of the report, these doubts are alayed by the fact that the Appellant consistently reiterated
his plea of guilty, in particular, after the second psychiatric report found him fit to stand trial. To find
the Appellant’s pleainvalid on the ground of his mental incompetence at the initial appearance, when
he clearly affirmed his plea after being declared mentally competent, would defy common sense and
require the Appellant to endure another round of lengthy procedures at which he would plead no
differently, as clearly evidenced by his subsequent affirmations.

13. Apparently, the Trial Chamber also satisfied itself that the pleawas not solicited by any threat or
inducement by the following exchange at the initial appearance:

THE PRESIDING JUDGE: Mr. Erdemovic, would you rise again? On behalf of my
colleagues and on behalf of the Tribunal, | would like to ask you before you decided to
plead guilty or not guilty whether you were threatened or promised anything in order to
orientate you in one direction rather than another? Were you told, for example, that you
must plead guilty, or you have to do this, you must do that? Thisis a question | must ask
you.

THE ACCUSED ERDEMOVIC: No, no one threatened mel2,

Although it appears that the Appellant did not in his reply address the question whether he was
promised anything for his plea, in the absence of any suggestion that the plea was improperly
solicited, we would find that the Appellant pleaded guilty voluntarily whilst he was mentally
competent to comprehend the consequences of his so pleading.

D. Was the pleainformed?

14. The fact that the Appellant was mentally competent to comprehend the consequences of pleading
guilty does not necessarily mean that the pleawas "informed". Indeed, all common law jurisdictions
insist that an accused who pleads guilty must understand the nature and consequences of his plea and

to what precisely heis pleading guilty1—3. A statement in a Malaysian authority puts the issue
succinctly and accurately. In Huang Chin Shin v. Rex, Spenser Wilkinson J said:

It isto my mind essential to the validity of aplea of guilty that the accused should fully
understand what he is pleading tol2.

In respect of the present case, an informed plea would require that the Appellant understand

(a) the nature of the charges against him and the consequences of pleading guilty
generaly; and

(b) the nature and distinction between the alternative charges and the consequences of
pleading guilty to one rather than the other.

1. Did the Appellant understand the nature and conseguences of pleading guilty in general?

15. Before asking the Appellant to enter a plea, the Presiding Judge explained the consequences of
pleading guilty in the following language:



THE PRESIDING JUDGE: Are you prepared to plead, given the fact that the Tribunal
would like to recall to you that you can plead either guilty or not guilty? Thisisthe
procedure which was adopted in this Tribunal with it being understood, of course, that
the consequences are not the same. | will explain them to you.

If you plead not guilty, you are entitled to atrial during which, of course, with your
lawyer you will contest the charges and the allegations and the charges presented against
you by the Prosecutor, as| will remind you. Alternatively, either one or the other
violations, crime against humanity or war crime, violations of laws or customs of war.

If you plead guilty, the trial will continue but completely differently, which I am sure you
understand but which | have to explain to you. At that point you will have the opportunity
during another hearing at a date which we will set at that point in agreement with
everybody, you will plead guilty but you will plead under other circumstances, that is,
that there were attenuating circumstances, mitigating circumstances, or aggravating
circumstances. Then there will be a discussion between your attorney and the Prosecution
which will not be the same.

Having explained thisto you, the Tribunal must now ask you whether you are prepared to
plead and do you plead guilty or not guilty?

THE ACCUSED ERDEMOVIC: Y our Honour, | have told my counsel that | plead
guilty 22

We feel unable to hold with any confidence that the Appellant was adequately informed of the
consequences of pleading guilty by the explanation offered during the initial hearing. It was not
clearly intimated to the Appellant that by pleading guilty, he would lose hisright to atrial, to be
considered innocent until proven guilty and to assert hisinnocence and hislack of criminal
responsibility for the offencesin any way. It was explained to the Appellant that, if he pleaded not
guilty he would have to contest the charges, whereas, if he pleaded guilty he would be given the
opportunity of explaining the circumstances under which the offence was committed.

16. Moreover, it appears to us that defence counsel consistently advanced arguments contradicting the
admission of guilt and criminal responsibility implicit in aguilty plea. If the defence had truly
understood the nature of a guilty plea, it would not have persisted in its arguments which were
obviously at odds with such aplea. In his closing submissions during the Sentencing Hearing, defence
counsel urged that the uncorroborated evidence of the Appellant alone was insufficient to ground a
conviction. He argued:

Erdemovic’s plea of guilty and the explanation given by his counsel must be confirmed
so that a Court can reach an objective and legally acceptable judgement beyond any
doubt. My intention was not to challenge Erdemovic’s plea on his behaf. However,
according to the principle in dubio prop reo, certain questions arose yesterday . . . [I]f
there is any shade of doubt in that answer to that question, then the decision of the Court
should go in favour of the accused Erdemovic, because regardless of his plea of guilty, if
his statement is not corroborated, the alleged crime cannot be proved and the criminal

responsibility cannot be established®.

From his foregoing statement, defence counsel did not seem to appreciate that a guilty plea had finally
decided the issue of conviction or acquittal. Defence counsel was apparently advancing arguments
asserting insufficiency of evidence to convict the Appellant and urging for an acquittal during a
sentencing hearing after the Appellant had pleaded guilty. Indeed, the Trial Chamber did nothing to
dissuade defence counsel from this course of action since it merely said that if the Appellant were to
plead guilty, "the trial will continue, but completely differently”, and that he would have the



opportunity to explain attenuating circumstances. This intricate issue as to whether the defence
asserted arguments contradicting a guilty pleais dealt with further when we come to consider the
guestion as to whether the Appellant’s plea was equivocal or not. However, it is clear to usthus far
that the Appellant did not understand the true nature and consequences of making a guilty plea.

2. Did the Appellant understand the nature of the charges against him?

17. During the initial appearance of the Appellant, the Presiding Judge questioned defence counsel
regarding the Indictment:

THE PRESIDING JUDGE: . . . . First of al, | would like to turn to Mr. Babic: Mr. Babic,
have you received a copy of the indictment in alanguage which you understand and
which, of course, the accused understands?. . .

MR. BABIC: Yes. .. We have received the text of the indictment in Serbo-Croatian and
both the accused and myself have understood it.

THE PRESIDING JUDGE: . . . . Have you deliberated a long time about the contents of
this indictment with the accused and explained what defence strategy can be used, which
you are going to use with him?

MR. BABIC: With my client, | spent sometime, several hours, studying the indictment
and studying his rights according to the Statute and Rules of the Tribunal. | think that he
had enough time to comprehend what he is charged with by this indictment and to

understand his rights on that basisLZ.
The Presiding Judge then addressed questions directly to the Appellant regarding the Indictment:

THE PRESIDING JUDGE: . . . . You have heard what your counsel has just said. On
behalf of my colleagues and on behalf of the International Tribunal, | would like to ask
you the same question, the one that | asked your attorney: Have you read the indictment,
have you had the opportunity, have you had the time, to speak about it with Mr. Babic?
Have the facts in that indictment been presented to you, have they been presented to you
in alanguage which you understand, that is, Serbo-Croat?

THE ACCUSED ERDEMOVIC: Y es, your Honour. Yeste,
The Registrar then read the Indictment and the Presiding Judge continued to question the Appellant:

THE PRESIDING JUDGE: . . .. Mr. Erdemovic. . . According to what you said before,
you understood what is contained in hisindictment as well as the charges against you,
those charges which the Prosecution has made against you. Have you spoken about these
charges with your counsel, Mr. Babic? | am asking you a question now.

THE ACCUSED ERDEMOVIC: Yest,

18. The Trial Chamber has by these exchanges established no more than that the Appellant was
advised by his counsel regarding the Indictment before he entered his plea, that the Indictment was
available to the Appellant in alanguage he understood, and that the Appellant understood that the
Indictment charged him with two offences. There is no indication that the Appellant understood the
nature of the charges. Indeed, there is every indication that the Appellant had no idea what a war
crime or acrime against humanity was in terms of the legal requirements of either of these two
offences. Our conclusion is supported by what seems to have been some misapprehension on the part
of defence counsel himself asto the nature of the charges. When questioned by the President of the



International Tribunal during the hearing of 26 May 1997 as to the el ements of awar crime, the
following exchange took place:

MR. BABIC: . ... Wedid not have the option of war crime, because the elements -- all
the elements of the criminal offence of the war crime were not present. So we discussed
that.

PRESIDENT CASSESE: Sorry. May | ask you -- | did not understand you correctly. You
said that some elements of war crimes were not present. Which elements of war crimes
were not present?

MR. BABIC: Yes.
PRESIDENT CASSESE: Which ones?

MR. BABIC: The presence of the civilian population is not an element of the war crime;
it isan element of the crime against humanity.

PRESIDENT CASSESE: Do you mean to say that in an armed conflict, whatever its
classification, whether it is classified asinternal or international, the killing of civilians
may not be regarded as awar crime? | mean, if you go through the case law of --

MR. BABIC: During combat operations, yes, during combat operations.

PRESIDENT CASSESE: All right. Thank you.@

Defence counsel’ s statements would indicate a lack of understanding of the offence of awar crime.
We, therefore, hold that the Appellant did not understand the nature of the charges he was facing nor
the charge to which he pleaded guilty. Although the Appellant did repeat his plea of guilty on several
occasions, he remained on each of these occasions, and probably even to this day, ignorant of the true
nature of each of the two charges against him, as it was never adequately explained to him either by
the Trial Chamber or by defence counsal.

3. Did the Appellant comprehend the distinction between the alternative charges and the
consequences of pleading quilty to one rather than the other?

19. It isthe answer to this question which, in our view, determines decisively the issue of the validity
of the Appellant’ s guilty plea. Upon the Appellant entering his plea of guilty during the initial
hearing, the Presiding Judge of the Trial Chamber asked the Appellant to specify to which count he
was pleading guilty:

THE PRESIDING JUDGE: If you plead guilty, | must also ask you another question.

Y ou heard that in the indictment which was drafted by the Office of the Prosecution
against you, it provides for a charge which may be one or the other, that either acrime
against humanity or aviolation of the laws or customs of war. The text of our Statute
obliges me to ask you whether you are pleading guilty on one of the charges, that is, there
are facts, they were read to you, the Tribunal understands that you accept these facts and
that they have been classified in acertain way legally.

Thisis part of international law. It isabit difficult for you, but | will try to explain it to
you in amore simple fashion, that is, there are acts and these are the acts which you have
just recognised that, yes, you were at Srebrenica at such and such amoment. | think that
the Prosecutor will make things very clear for us. The Prosecutor classifies them, which
means that it determines a certain number of conditions from which a criminal violation



has been charged. At the stage that we are now in these proceedings, which is at the
beginning, the proceedings against you, Mr. Erdemovic, given the facts as they are today,
that is, the fact that you have recognised what happened, that you were present, the
various acts could either be classified as a crime against humanity or what we call
violations of the laws or customs of war.

Having said this, if there had been atrial, after the Tribuna would decide what, in fact,
you were guilty or not guilty of. In this case, since you have just said that you are
pleading guilty, | must ask you if you are pleading guilty to the crime against humanity,
that is, the version of the facts which for the Prosecutor would be a crime against
humanity, or if it isaviolation of the laws or customs of war. | suppose you have spoken
about this with your attorney?

Mr. Erdemovic, could you answer us on that point which is an important one?

THE ACCUSED ERDEMOVIC: | plead guilty for point one, crime against humanityz—l.

With respect, the difference between a crime against humanity and awar crime was not adequately
explained to the Appellant by the Trial Chamber at the initial hearing nor was there any attempt to
explain the difference to him at any later occasion when the Appellant reaffirmed hisplea. The
Presiding Judge appears to assume that the Appellant had been advised by his counsel asto the
distinction between the charges and that the Prosecution "will make things very clear”. From the
passage of the transcript previously quoted, it is apparent that defence counsel himself did not
appreciate either the true nature of the offences at international law or the true legal distinction
between them. It is also clear on the record that the difference between the charges was never made
clear by either the Prosecution or by the Presiding Judge.

We have, accordingly, no doubt that the misapprehension regarding the true distinction between the
two alternative charges led the Appellant to plead guilty to the more serious of the two charges, that
is, the charge alleging the crime against humanity.

(a) Crimes against humanity intrinsically more serious than war crimes

20. It is appropriate that we explain why, all things being equal, a punishable offence, if charged and
proven as a crime against humanity, is more serious and should ordinarily entail a heavier penalty
than if it were proceeded upon on the basis that it were awar crime.

21. Itisin their very nature that crimes against humanity differ in principle from war crimes. Whilst
rules proscribing war crimes address the criminal conduct of a perpetrator towards an immediate
protected object, rules proscribing crimes against humanity address the perpetrator’ s conduct not only
towards the immediate victim but also towards the whole of humankind. This point was noted by the
Trial Chamber in the Sentencing Judgement as follows:

With regard to a crime against humanity, the Trial Chamber considers that the life of the
accused and that of the victim are not fully equivalent. As opposed to ordinary law, the
violation hereis no longer directed at the physical welfare of the victim alone but at
humanity as awhole.

But crimes against humanity also transcend the individual because when the individual is
assaulted, humanity comes under attack and is negated. It is therefore the concept of

humanity as victim which essentially characterises crimes against humanityQ.



Crimes against humanity are particularly odious forms of misbehaviour and in addition form part of a
widespread and systematic practice or policy. Because of their heinousness and magnitude they
constitute egregious attacks on human dignity, on the very notion of humaneness. They consequently
affect, or should affect, each and every member of mankind, whatever his or her nationality, ethnic
group and location. On this score, the notion of crimes against humanity laid down in current
international law constitutes the modern translation into law of the concept propounded way back in
1795 by Immanuel Kant, whereby "aviolation of law and right in one place [on the earth] isfelt in all

others'23, (Emphasis added.)

This aspect of crimes against humanity as injuring a broader interest than that of the immediate victim
and therefore as being of a more serious nature than war crimes is shown by the intrinsic elements of
the offence of a crime against humanity. The requisite elements constituting a crime against humanity
are discussed in some detail in the Opinion and Judgment of 14 July 1997 in Prosecutor v. Tadic

("Tadic Opinion and Judgement")g'. One of the relevant elements as set out in Article 5 of the Statute
isthat a crime against humanity must be "directed against any civilian population”. The two facets of
this element clearly distinguish a crime against humanity from awar crime. These facets impose upon
the Prosecution the onus of proving that the act of a person accused of a crime against humanity: (a)
must have been committed as part of the widespread or systematic perpetration of such acts, not
necessarily by the accused person himself; but certainly (b) in the knowledge that the acts are being or
have been committed in pursuance of an organised policy or as part of awidespread or systematic
practice against a certain civilian group.

22. The gravity of crimes against humanity when compared with that of war crimesis enhanced by
these facets. They indicate that crimes against humanity are not isolated and random acts but acts
which will, and which the perpetrator knows will, have far graver consequences because of their
additional contribution to a broader scheme of violence against a particular systematically targeted
civilian group. Asthe United Nations War Crimes Commission stated:

| solated offences did not fall within the notion of crimes against humanity. Asarule
systematic mass action, particularly if it was authoritative, was necessary to transform a
common crime ... into a crime against humanity... Only crimes which either by their
magnitude and savagery or by their large number or by the fact that a similar pattern was
applied at different times and places, endangered the international community or shocked

the conscience of mankind . . . 2

23. Clear judicia recognition that crimes against humanity are more serious than war crimes can be
found in the Albrecht case before the Dutch Court of Appeal. The Appellant in that case had been
sentenced to death by a Special Criminal Court in Arnhem, the Netherlands, on 22 September 1948
on the ground that he had committed "war crimesor . . . crimes against humanity as defined in article
6(b) or (c) of the Charter of the London Agreement of 8 August 1945". The Court of Appeal noted
that there was a distinction between war crimes and crimes against humanity and approved the above
description of crimes against humanity by the United Nations War Crimes Commission. It described
the requisite elements of crimes against humanity as follows:

[C]rimes of this category are characterised either by their seriousness and their savagery,
or by their magnitude, or by the circumstance that they were part of a system of terrorist
acts, or that they were alink in adeliberately pursued policy against certain groups of the

populationZ8.

Asthe Court of Appeal found that these requisite elements of a crime against humanity were not
present in respect of the Appellant who was guilty merely of awar crime, it did "not consider the
criminality of the Appellant’s behaviour great enough to demand that he suffer the death penalty” and

accordingly reduced his sentence to life impri sonmentZZ.



24. Statementsin international war crimestrials also go to show that crimes against humanity are
more serious than war crimes. The Judge Advocate in the Trial of Max Wielin and 17 Others ("Stalag
Luft 11 case") was careful to point out that

the charge does not call, in this case, for a punishment of a crime against humanity but
only - and that is aready enough - a crime against the rules and usages of war, consisting

in the shooting of prisoners of ware, (Emphasis added.)

In the Trial of Otto Ohlendorf and Others ("Einsatzgruppen case"), the prosecution went to some
trouble to explain the difference between war crimes and crimes against humanity as follows:

The charges we have brought accuse the defendants of having committed crimes against
humanity. The same acts we have declared under count one as crimes against humanity
are alleged under count two as war crimes. The same acts are, therefore, charged as
separate and distinct offences. In thisthereis no novelty. An assault punishable in itself
may be part of the graver offence of robbery, and it is proper pleading to charge both of
the crimes. So here the killing of defenceless civilians during awar may be awar crime,
but the same killings are part of another crime, agraver one if you will, genocide - or a
crime against humanity. Thisis the distinction we make in our pleading. It isreal and
most significant. To avoid at the outset any possible misunderstanding, let us point out
the differences between the two offences.

War crimes are acts and omissionsin violation of the laws or customs of war. By their
very nature they can affect only nationals of belligerents and cannot be committed in time
of peace. The crime against humanity is not so delimited. It is fundamentally different
from the mere war crime in that it embraces systematic violations of fundamental human
rights committed at any time against the nationals of any nation. They may occur during
peace or in war. The animus or criminal_intent is directed against the rights of all men,

not merely the right of persons within a war zone.

One series of events, if they happen to occur during the time of hostilities, may violate
basic rights of man and simultaneously transgress the rules of warfare. That is the
intrinsic nature of the offences here charged. To call them war crimes only isto ignore

their inspiration and their true character"22. (Emphasis added.)

25. In the Sentencing Judgement issued in Prosecutor v. Tadic, handed down on 14 July 1997, further
support is lent to the proposition that a person convicted of a core offence amounting to a crime
against humanity deserves a harsher penalty than one convicted of a core offence amounting merely
to awar crime. After noting at paragraph 73 that

[a] prohibited act committed as part of acrime against humanity, that iswith an
awareness that the act formed part of awidespread or systematic attack on a civilian

population, is, al else being equal, a more serious offence than an ordinary war cri me3C,

the Trial Chamber consistently sentenced Dusko Tadic to one extra year in respect of punishable acts
when they were characterised as crimes against humanity as opposed to when they were characterised
aswar crimesin each of the Counts for which Du{ ko Tadic was convicted. On Counts 10 and 11, for

instance, in respect of the same criminal conduct, the Trial Chamber held:

For inhumane treatment as a crime against humanity, the Trial Chamber sentences Du{ ko
Tadi} totenyears imprisonment;ﬂ

For crudl treatment as a violation of the laws or customs of law, the Trial Chamber
sentences Du{ ko Tadic to nine years imprisonment.



26. It isthe fact that the Appellant pleaded guilty to the more serious charge which, in our view,
demonstrates the flaw in the Prosecution’ s argument that it would be improvident and unfair to the
Appellant to invalidate his pleawhen he had persistently and consistently affirmed his plea of guilty
to having committed a crime against humanity. As has been noted, there is nothing on the record to
show that anyone, either defence counsel or the Trial Chamber, had explained to the Appellant that a
crime against humanity is a more serious crime and that if he had pleaded guilty to the alternative
charge of awar crime he could expect a correspondingly lighter punishment. In light of this, it would
not surprise us that the Appellant remains to this day in ignorance of the fact that he could have
pleaded guilty to the charge of awar crime under Article 3 of the Statute, that, contrary to the advice
of his counsel, awar crime can be committed against a civilian, and that he could accordingly have
expected to receive alighter sentence for this crime. It seems to us that the Appellant reaffirmed his
plea solely because he wished to avoid having to undergo afull trial. Had he been properly apprised
of the less serious charge and his entitlement to plead to it, we have grave doubts that he would have
continued to plead guilty to the more serious charge.

27. We, therefore, hold that the Appellant’ s plea was not the result of an informed choice. He
understood neither the nature of the charges nor the distinction between the two alternative charges
and the consequences of pleading guilty to one rather than the other. It thus follows that the Appellant
must be afforded an opportunity to replead to the charges with full knowledge of these matters.

E. Was the plea equivocal ?

28. The gquestion as to whether the Appellant’ s pleawas equivocal or not was examined by the Trial
Chamber in the Sentencing Judgement and addressed in the first two of the three preliminary
guestions put to the parties by the Appeals Chamber in its Scheduling Order of 5 May 1997. For
convenience, these two interrelated questions are hereunder re-stated:

(1) Inlaw, may duress afford a complete defence to a charge of crimes against humanity
and/or war crimes such that, if the defence is proved at trial, the accused is entitled to an
acquittal?

(2) If the answer to (1) isin the affirmative, was the guilty plea entered by the accused at
hisinitial appearance equivocal in that the accused, while pleading guilty, invoked
duress?

Asis obvious from the formulation of these two preliminary questions, whether the Appellant’s plea
was, in this case, equivocal depends upon whether duress is a complete defence. We would turn
firstly, however, to a consideration of the meaning of the "equivocal” plea.

29.The requirement that a plea must be unequivocal is essential to uphold the presumption of
innocence and to provide protection to an accused against forfeiture of the right to atrial where the
accused appears to have a defence which he may not realise. This requirement imposes upon the court
in a situation where the accused pleads guilty but persists with an explanation of his actions which in
law amounts to a defence, to reject the plea and have the defence tested at trial. The courtsin common
law jurisdictions all over the world, except in the United States, have consistently declared that a
guilty plea must be unequivocal. It would appear that in the United States the constitutional right to
plead as one chooses outweighs any requirement that a defence be tested on the merits at tri a2 The
validity of aguilty pleaturns primarily on the voluntariness of the plea, that it isinformed, and that it

has afactual basis22. If aUnited States court is satisfied that these conditions are fulfilled, apparently,
it will be more willing than courts of other common law jurisdictions to accept a prima facie
equivocal pleain recognition of pragmatic considerations relating to the practicality and the reality of
plea-bargaining whereby credit is given for pleading guilty by reduction of sentence.

30.It is appropriate at this stage to consider certain strictures emanating from other common law



systems for the requirement of an unequivocal guilty plea. Chang Min Tat Jsaid in PP v. Cheah

Chooi Chuan®? that "it is a cardinal principal that any plea of guilty must be completely unreserved,
unqualified and unequivocal”. The Supreme Court of Malaysiain Lee Weng Tuck & Anor v. PP
observed: "Itis. . . settled practice that where the plea of guilty isequivocal, i.e. whereit isnot clear,
or isdoubtful or qualified, the plea must in law be treated as one of not guilty and the court shall

proceed to try the case . . . "2,
Further, in England it is stated in Blackstone's Criminal Practice that

[i]f an accused person purports to enter a plea of guilty but, either at the time he pleads or
subsequently in mitigation, qualifiesit with words that suggest he may have adefence. . .
then the court must not proceed to sentence on the basis of the plea but should explain the
relevant law and seek to ascertain whether he genuinely intends to plead guilty. If the
plea cannot be clarified, the court should order a not-guilty plea be entered on the

accused’ s behal €.

31.Whether aplea of guilty is equivocal must depend on a consideration, in limine, of the question
whether the plea was accompanied or qualified by words describing facts which establish adefencein
law. The Appellant pleaded guilty but claimed that he acted under duress. It follows therefore that we
must now examine whether duress can constitute a complete defence to the killing of innocent
persons.

1. CAN DURESSBE A COMPLETE DEFENCE IN INTERNATIONAL LAW TO THE
KILLING OF INNOCENTS?

32. Asto thefirst preliminary question addressed to the partiesin this appeal, "[i]n law, may duress
afford a complete defence to a charge of crimes against humanity and/or war crimes such that, if the
defenceis proved at trial, the accused in entitled to an acquittal?*, three factors bear upon this general
statement of the issue. Firstly, the particular war crime or crime against humanity committed by the
Appellant involved the killing of innocent human beings. Secondly, as will be shown in the ensuing
discussion, thereis a clear dichotomy in the practice of the main legal systems of the world between
those systems which would allow duress to operate as a complete defence to crimes involving the
taking of innocent life, and those systems which would not. Thirdly, the Appellant in this case was a
soldier of the Bosnian Serb army conducting combat operations in the Republic of Bosnia and
Herzogovina at the material time. As such, the issue may be stated more specifically asfollows: In
law, may duress afford a complete defence to a soldier charged with crimes against humanity or war
crimes where the soldier has killed innocent persons?

33. We agree with the Separate Opinion of our learned brother, Judge Stephen, in so far as it concerns
the Trial Chamber’ s treatment of the issues of superior orders and duress in the Sentencing
Judgement. We would, however, add the following points. If they repeat the observations of Judge
Stephen, it is because we feel the points deserve emphasis.

1. The relationship between superior orders and duress

34. Superior orders and duress are conceptually distinct and separate issues and often the same factual
circumstances engage both notions, particularly in armed conflict situations. We subscribe to the view
that obedience to superior orders does not amount to a defence per se but isafactual element which
may be taken into consideration in conjunction with other circumstances of the case in ng
whether the defences of duress or mistake of fact are made oui.

35. The Trial Chamber, however, states at paragraph 19 of the Sentencing Judgement:



Accordingly, while the complete defence based on moral duress and/or a state of
necessity stemming from superior ordersis not ruled out absolutely, its conditions of
application are particularly strict. They must be sought not only in the very existence of a
superior order - which must first be proven - but also and especially in the circumstances
characterising how the order was given and how it was received. (Emphasis added.)

It is not entirely clear what the Trial Chamber means by this passage. If the Trial Chamber rejects the
separateness of duress from superior orders and intends to combine them into one hybrid defence, we
must, with respect, take exception. As obedience to superior orders may be considered merely asa
factual element in determining whether duress is made out on the facts, the absence of a superior
order does not mean that duress as a defence must fail.

36. The nature of the relationship between superior orders and duress was also referred to by the
Prosecution at the hearing of 26 May 1997. When asked if there was a difference between how the
International Tribunal should treat a plea of duressif it involves the killing of an innocent human
being when that killing is not accompanied by a superior order, the Prosecution replied:

We would submit that since superior orders categorically is not a defence under
international law, and there is very little doubt of that point, that when it is combined
with the defence of duress, that on the balance one should steer away from allowing that
to be used asadefence. . . | think that duress, even when we are dealing with cases not
involving murder, duress accompanying superior orders should only rarely -- | should say
should be admitted even more rarely than duress as a general species should be

admittedL.

The Prosecution argues that the fact that the duress was accompanied by a superior order is areason
against allowing duress as a defence because obedience to superior orders per se has been specificaly
rejected as a defence in the Statute. In this regard, we would like to reiterate our view that obedience
to superior ordersis merely afactual circumstance to be considered when determining whether the
defence of duress is made out on the merits. The fact that the Appellant obeyed an order of a superior
does not go to the preceding legal question of whether duress may at all be pleaded as a defence.

2.Crimes against humanity and proportionality

37. The Trial Chamber adopts, as a necessary element in the defence of duress, the requirement that

"the remedy was not disproportionate to the evi 1”38, However, the Trial Chamber in consideri ng the
extreme gravity of crimes against humanity as being injurious to the whole of humankind observed:

With regard to a crime against humanity, the Trial Chamber considers that the life of the
accused and that of the victim are not fully equivalent. As opposed to ordinary law, the
violation hereis no longer directed at the physical welfare of the victim alone but at

humanity as awhole32,

We cannot, with respect, conceive of any "remedy" which could be taken on the part of an accused
that could been deemed proportionate to a crime directed at the whole of humanity. In the above
observation, the Trial Chamber appears to have ruled out duress as a defence in regard to crimes
against humanity, but this would run counter to the whole tenor of its Sentencing Judgement which
apparently accepts that duress can operate as a complete defence to a charge of a crime against
humanity involving the killing of innocent persons.

3. Incorrect treatment of issue of equivocal pleas

38. In the manner in which it dealt with the question whether the Appellant’ s plea was equivocal, it
would appear that the Trial Chamber did not distinguish two separate issues. The first issue is whether



duress can be pleaded as a complete defence at international law for a crime against humanity. If the
answer to this question isin the affirmative, the Appellant’ s plea was then equivocal and the
Appellant should have been given the opportunity to replead after the Trial Chamber had explained to
him the nature of the guilty plea and the defence which he had raised. If any subsequent plea was till
equivocal, a plea of not guilty should have been entered. Thisissue is quite different from the issue as
to whether the defence is actually made out on the facts. This was a matter to be examined and argued
at afull trial and not at the sentencing hearing.

39. So much for the Trial Chamber’ s treatment of duress in the Sentencing Judgement. We move now
to consider the law to be applied in determining whether duress may be pleaded as a defence by a
soldier charged with a crime against humanity or awar crime involving the killing of innocent
persons.

A. The Applicable Law

40. The sources of international law are generally considered to be exhaustively listed in Article 38 of
the Statute of the International Court of Justice ("ICJ Statute") which reads:

1. The Court, whose function is to decide in accordance with international law such
disputes as are submitted to it, shall apply:

ainternational conventions, whether general or particular, establishing rules
expressly recognised by the contesting states;

b.international custom, as evidence of a general practice accepted as law;
c.the general principles of law recognised by civilised nations;

d.subject to the provisions of Article 59, judicial decisions and the teachings
of the most highly qualified publicists of the various nations, as subsidiary

means for the determination of rules of law.

2. Thisprovision shall not prejudice the power of the Court to decide a case ex aequo et
bono, if the parties agree thereon?2,

B. Customary International Law (Article 38(1)(b) of |CJ Satute)

41. The Prosecution submits that "under international law duress cannot afford a complete defence to
acharge of crimes against humanity and war crimes when the underlying offence is the killing of an

innocent human being"2L. The Prosecution contends that the relevant case-law of the post-Second
World War military tribunals does not recognise duress as a defence to a charge involving the killing
of innocent persons. Given also that there is no conventional international law which resolves the
guestion of duress as a defence to murder, it is the submission of the Prosecution that customary
international law, as contained in the decisions of the post-World War Two military tribunals, clearly
precludes duress as such a defence. Although the Prosecution does not confine its arguments to the
specific question as to whether duress is a complete defence for a soldier who has been charged under
international law with killing innocent persons, we would, however, so limit our inquiry in this

appeal.

42. The Trial Chamber states in the Sentencing Judgement that "[a] review by the United Nations War
Crimes Commission of the post-World War Two international military case-law, as reproduced in the
1996 report of the International Law Commission (Supplement No.10 (A/51/10) p. 93) shows that the

post-World War Two military tribunals of nine nations considered the issue of duress as constituting a

complete defence"®2. Thisi nterpretation of the conclusions of the United Nations War Crimes



Commission does not bear close scrutiny. In Volume XV of the Law Reports of Trials of War
Criminals by the United Nations War Crimes Commission, 1949, what is stated is merely the
following:

The general view seems therefore to be that duress may prove a defenceif (a) the act
charged was done to avoid an immediate danger both serious and irreparable; (b) there
was no other adequate means of escape; (¢) the remedy was not disproportionate to the

evil43,

The United Nations War Crimes Commission did not specifically address the question whether duress
afforded a defence to crimes involving the killing of innocent personsin its expression of this
"genera view". Furthermore, the authorities which the United Nations War Crimes Commission
surveyed in fact support the position that duress may not be pleaded as a defence to awar crime
involving the killing of innocent persons generally, regardless of whether the accused was or was not

asoldier. Express statements that duressis no defence to a crime involving the killing of innocent

persons may be found in the opinions of the Judge-Advocate-Generals in the Salag Luft 111 case®?

and the Feurstein case®2, both before British military tribunals. These cases constitute lex posteriori

and overrule the earlier 1946 British military tribunal decision in the Jepson case2® which asserted a

contrary position without reference to any authority. We further note the express rejection of duress as

adefence to the killing of innocent persons by the Judge-Advocate-General in the Holzer case!

decided in 1946 before a Canadian military tribunal.

43.We find that the only express affirmation of the availability of duress as a defence to the killing of
innocent persons in post-World War Two military tribunal cases appears in the Einsatzgruppen case
before a United States military tribunal. There the tribunal stated:

Let it be said at once that there is no law which requires that an innocent man must forfeit
hislife or suffer serious harm in order to avoid committing a crime which he condemns.
The threat, however, must be imminent, real and inevitable. No court will punish a man

who, with aloaded pistol at his head, is compelled to pull alethal lever2e,

In our view, however, the value of this authority is cast into some considerable doubt by the fact that
the United States military tribunal in the Einsatzgruppen case did not cite any authority for its opinion
that duress may constitute a compl ete defence to killing an innocent individual. The military tribunal
certainly could not have relied on any authority from the common law of the United Statesin which it

has been established since the 1890s that duressiis no defence to murder in the first degree®2.
Moreover, even if the tribunal’ s views regarding duress as a defence to murder had been supportable
in its time, these views cannot presently constitute good authority in light of the development of the
law. Rule 916 (h) of the Manual for Courts-Martial United States 1984 (1994 ed.) now clearly
provides that duress is a defence "to any offence except killing an innocent person”. The laws of all
but a handful of state jurisdictions in the United States definitively reject duress as a complete defence
for aprincipal in the first degree to murder. The comments of the most qualified publicists,
recognised as a subsidiary source of international law in Article 38(1)(d) of the ICJ Statute, are aso
informative. Two years after the Einsatzgruppen decision in the opus classicum on international law,
Professor Hersch Lauterpacht wrote that "[n]o principle of justice and, in most civilised communities,
no principle of law permits the individual person to avoid suffering or even to save hislife at the
expense of thelife - or, asrevealed in many war crimestrials, of avast multitude of lives- of or

sufferings, on avast scale, of others' and, in particular, that there is "serious objection to this

[contrary] reasoning of the Tribunal" in the Einsatzgruppen case.22

44. We, accordingly, find that the Einsatzgruppen decision isin discord with the preponderant view
of international authorities. There is no other precedent in the case-law of international post-World
War Two military tribunals which could be cited as authority for the proposition that duressis a



complete defence to the killing of innocent personsin international law.

45. For completeness, reference must be made to the following observation of the International
Military Tribunal at Nuremberg:

That a soldier was ordered to kill or torture in violation of the international laws of war
has never been recognised as a valid defence to such acts of brutality, though, as the
Charter here provides, the order may be urged in mitigation of the punishment. The true
test, which isfound in varying degrees in the criminal law of most nations, is not the

existence of the order, but whether moral choice was in fact possibleL.

This unelaborated statement, in our view, makes no significant contribution to the jurisprudence on
thisissue. It doeslittle to support the contention that the decisions of post-World War Two
international military tribunals established a clear rule recognising duress as a defence to the killing of
innocent persons which would then by now have become customary international law. Thisis
recognised by the International Law Commission in its treatment of the issue of duressin the
commentary to the Draft Code of Crimes Against the Peace and the Security of Mankind, wherein it
cites the Nuremberg dicta and then states:

There are different views as to whether even the most extreme duress can ever constitute
avalid defence or extenuating circumstance with respect to a particularly heinous crime,

such as killing an innocent human bei ngS—Z.

1. No customary international law rule can be derived on the question of duress as a defence to the
killing of innocent persons

46. The Prosecution strongly contends that the opinions of the post-World War Two military tribunals
on the question of duress as a defence to murder have become part of customary international law. It
matters not, the Prosecution urges, that this custom was based originally on common law authorities.
It is worth setting out its contention on this point in full.

| wish simply to emphasise also that the Common Law pedigree of international law in
this respect should in no way put into question the position of international law on the
admissibility of duress as a defence. Such an argument, the argument that the court must
somehow reject the overwhelming weight of authority of this case law, simply because it
has a Common Law orientation, would overlook the essentially eclectic character of
international criminal law, borrowing, asit does, from various legal systems, often
haphazardly . . . To quickly give but one example, the law of conspiracy when it was
discussed in 1944, during the preparatory work of the Nuremberg Charter, was
considered by the French delegation, and | quote from Bradley Smith, aleading
commentator, "as a barbarous concept unworthy of modern law". The Soviet delegation
was outright shocked at the concept of conspiracy. Nevertheless it was retained in the
charter and it was devel oped through the case law both of the international military
Tribunal and the courts under control council law number 10. It cannot now be argued
that conspiracy, because of its Common Law pedigree, should not be admitted as a
concept under international criminal law.

| would submit, your Honour, that the same clearly applies to the defence of duress. The
fact that the position of international law concurs by virtue of historical or other
circumstances with the Common Law position, the fact that duress clearly cannot be a
defence to murder under international law, cannot be in any way challenged because of

the pedigree or origins of that conceptg.

47. A number of war crimes cases have been brought to our attention as supporting the position that
duressis a complete defence to the killing of innocent persons in international law: the LIandovery



Castle case® before the German Supreme Court at Leipzig; Mueller et al 22 before the Belgium
Military Court of Brussels and the Belgium Court of Cassation; the Eichmann case2 before the
Supreme Court of Israel; the Papon®Z case before the French Court of Cassation; Retzaff et al 28
before the Soviet Military Tribunal in Kharkov; Sablic et al 29 pefore the Military Court of Belgrade;
the cases Bernadi and Randazzo®9, Sra et. alt and Masetti®2 before the Italian Courts of Assize and
the Court of Cassation; the German cases S. and K.&2 before the Landesgericht of Ravensburg; the
Warsaw ghetto® case before the Court of Assize attached to the District Court of Dortmund; and
Wetzing et al 82 before the Court of Assize of Arnsberg.

(a) Questionable relevance and authority of a number of these cases

48. The cases set out in paragraph 62 touch upon the issue of duressin varying degrees. In our view,
however, these cases are insufficient to support the finding of a customary rule providing for the
availability of the defence of duressto the killing of innocent persons. We would note that a number
of the cases are of questionable relevance and authority. Firstly, in the Papon case, the accused was
not charged with murder as a principal in the first degree but merely as an accomplice in the
extermination of Jews during the World War Two by his actions as a police officer who rounded up
and deported French Jews to Germany. Secondly, in the Retzlaff and Sablic cases, the defence of
duress did not succeed and there was no clear statement by the courts as to the reason for this failure.
Thirdly, the decision in the S. and K. case was in fact quashed by the superior court in the French
Zone for contravening Control Council Law No.10 and thusis of doubtful authority. Finally, the
accused in the War saw ghetto case were held merely to be accomplicesin murder and thus the
application of duressin that case is only authoritative in respect of complicity to murder and not
murder in the first degree.

(b) No consistent and uniform state practice underpinned by opinio juris

49. Although some of the above mentioned cases may clearly represent the positions of national
jurisdictions regarding the availability of duress as a complete defence to the killing of innocent
persons, neither they nor the principles on this issue found in decisions of the post-World War Two
military tribunals are, in our view, entitled to be given the status of customary international law. For a
rule to pass into customary international law, the International Court of Justice has authoritatively
restated in the North Sea Continental Shelf cases that there must exist extensive and uniform state

practice underpinned by opinio juris sive necessitatise®. To the extent that the domestic decisions and
national laws of States relating to the issue of duress as a defence to murder may be regarded as state
practice, it is quite plain that this practice is not at al consistent. The defence in its Notice of Appeal
surveys the criminal codes and legislation of 14 civil law jurisdictionsin which necessity or duressis
prescribed as a general exculpatory principle applying to all crimes. The surveyed jurisdictions
comprise those of Austria, Belgium, Brazil, Greece, Italy, Finland, the Netherlands, France, Germany,
Peru, Spain, Switzerland, Sweden and the former Y ugoslavia. Indeed, the war crimes decisions cited
in the Separate Opinion of Judge Cassese are based upon the acceptance of duress as a general
defenceto all crimesin the criminal codes of France, Italy, Germany, the Netherlands and Belgium.
In stark contrast to this acceptance of duress as a defence to the killing of innocentsis the clear
position of the various countries throughout the world applying the common law. These common law
systems categorically reject duress as a defence to murder. The sole exception is the United States
where afew states have accepted Section 2.09 of the United States Penal Code which currently
provides that duressis a genera defenceto all crimes. Indeed, the rejection of duress as a defence to

the killing of innocent human beingsin the Salag Luft 111 87and the Feurstein &cases, both before

British military tribunals, and in the Holzer $2case before a Canadian military tribunal, reflectsin
essence the common law approach.

50. Not only is State practice on the question as to whether duressis a defence to murder far from
consistent, this practice of Statesis not, in our view, underpinned by opinio juris. Again to the extent



that state practice on the question of duress as a defence to murder may be evidenced by the opinions
on this question in decisions of national military tribunals and national laws, we find quite
unacceptable any proposition that States adopt this practice because they "feel that they are

conforming to what amountsto alegal obligation” at an international level 20,

51. To answer the Prosecution’ s submission regarding conspiracy during oral argument, we are of the
view that conspiracy owes its status as customary international law to the fact that it was incorporated
in the Nuremberg Charter which subsequently obtained recognition as custom and not to the fact that
the objections of the civil law system were rejected in the process. Moreover, conspiracy was clearly
established as a principle in the Nuremberg Charter. In the present case, duress, either as a genera
notion or specificaly asit appliesto murder, is not contained in any international treaty or instrument
subsequently recognised to have passed into custom.

(c) Questionable international character of tribunals

52. We would note in addition that the above mentioned cases were decisions of national military
tribunals or national courts which applied nationa law, not international law. The cases of Bernardi
and Randazzo, Sra et al. and Massetti belong to this category of decisions of national courts.

53. In relation to the post-World War Two military tribunals constituted under the London Charter or
Control Council Law No. 10, doubt remains as to whether any of these military tribunals were truly
"international in character”. Thisis confirmed by contradictory statements regarding the international
status of these tribunals. On the one hand, for example, in the Flick case, the United States military
tribunal stated:

The Tribunal is not a court of the United States as that term is used in the Constitution of
the United States. It is not a court martial. It isnot amilitary commission. Itisan
international tribunal established by the International Control Council, the high
legidlative branch of the four Allied Powers now controlling Germany (Control Council
Law No. 10, 20 Dec. 1945) . . . The Tribunal administersinternational law. It is not

bound by the general statutes of the United States . . . .4

The Court of Appealsfor the District of Columbiain the United States confirmed this view in the
Flick case in the following terms:

If the court [that] tried Flick was not atribunal of the United States, its actions cannot be
reviewed by any court of this country . . . If it was an international tribunal, that ends the

matter. We think it was, in al essential respects, an international court. Its powers and

jurisdiction arose out of the joint sovereignty of the Four victorious powers. . . 2

On the other hand, the United States Military Tribunal in the Milch case stated that "[i]t must be
constantly borne in mind that thisis an American court of Justice, applying the ancient and

fundamental concepts of Anglo-Saxon jurisprudence"7—3.

Further, in the Justices case, with regard to the question whether German law should be applied, the
United States military tribunal said:

The fact that the four powers are exercising supreme legislative authority in governing
Germany and for the punishment of German criminals does not mean that the jurisdiction
of this Tribunal restsin the slightest degree upon any German law, prerogative or
sovereignty. We sit asa Tribunal drawing its sole power and jurisdiction from the will

and command of the Four occupying Powers’,

The Prosecution contends that the military tribunals applied international law. It said during its oral



submissions;

| believe that those cases [the cases reported in VVolume 15 of the report of the United
Nations War Crimes Commission] must be given considerably more weight than any
national decision in the sense that all of those cases were applying international law, even
though some of them were national courts of the occupying powers. The control council
power number 10 was adopted by the four allied powers and 19 additional signatories,

such that one can consider it as part of the corpus of international law<2,

54. These views call for anumber of comments. Firstly, to the extent that the post-World War Two
military tribunals constituted under the London Charter or Control Council Law No.10 were held to
be international, this was merely with regard to their constitution, character and competence. Indeed,
the Court of Appealsfor the District of Columbiain the United States in considering the nature of the
tribunal which tried Flick as being international did so purely in the context of whether it had judicial
review power to grant habeas corpus. There was no statement to the effect that the tribunals applied
purely international law. It istrue that the London Charter and the parts of Control Council Law
No0.10 which set out the law to be applied by the military tribunals are "declaratory of the principles of
international law in view of its recognition as such by the General Assembly of the United

Nations'Z6. However, there was no provision in either the 1945 London Charter or in Control Council
Law No.10 which addressed the question of duress either generally or as a defence to the killing of
innocent persons. Consequently, when these tribunals had to determine that specific issue, they
invariably drew on the jurisprudence of their own national jurisdictions. Thisis evidenced by the fact
that British military tribunals followed British law and the United States military tribunals followed
United States law.

55. In light of the above discussion, it is our considered view that no rule may be found in customary
international law regarding the availability or the non-availability of duress as a defence to a charge of
killing innocent human beings. The post-World War Two military tribunals did not establish such a
rule. We do not think that the decisions of these tribunals or those of other national courts and military
tribunals constitute consistent and uniform state practice underpinned by opinio juris sive necessitatis.

C. General principles of law recognised by civilised nations (Article 38(1)(c) of |CJ Statute)

56. It is appropriate now to inquire whether the "general principles of law recognised by civilised
nations', established as a source of international law in Article 38(1)(c) of the ICJ Statute, may shed
some light upon thisintricate issue of duress. Paragraph 58 of the Report of the Secretary-General of
the United Nations presented on 3 May 1993 expressly directs the International Tribunal to this
source of law:

The International Tribunal itself will have to decide on various personal defences which
may relieve a person of individual criminal responsibility, such as minimum age or

mental incapacity, drawing upon general principles of law recognised by all nationsZ..

Further, Article 14 of the International Law Commission’s Draft Code of Crimes Against the Peace
and Security of Mankind provides:

The competent court shall determine the admissibility of defences in accordance with the
genera principles of law, in the light of the character of each cri mel8.

57. A number of considerations bear upon our analysis of the application of "general principles of law
recognised by civilised nations" as a source of international law. First, although general principles of

law are to be derived from existing legal systems, in particular, national systems of law’, it is

generally accepted that the distillation of a"general principle of law recognised by civilised nations"
does not require the comprehensive survey of al legal systems of the world as thiswould involve a



practical impossibility and has never been the practice of the International Court of Justice or other
international tribunals which have had recourse to Article 38(1)(c) of the ICJ Statute. Second, it isthe
view of eminent jurists, including Baron Descamps, the President of the Advisory Committee of
Jurists on Article 38(1)(c), that one purpose of this articleisto avoid a situation of non-liquet, that is,

where an international tribunal is stranded by an absence of applicable legal rules?d, Third, a"general
principle" must not be confused with concrete manifestations of that principle in specific rules. As
stated by the Italian-Venezuelan Mixed Claims Commission in the Gentini case:

Arule. .. isessentialy practical and, moreover, binding; there are rules of art as there
are rules of government, while a principle expresses a general truth, which guides our
action, serves as atheoretical basisfor the various acts of our life, and the application of

which to reality produces a given consequencedl.

In light of these considerations, our approach will necessarily not involve a direct comparison of the
specific rules of each of the world' slegal systems, but will instead involve a survey of those
jurisdictions whose jurisprudence is, as a practical matter, accessible to usin an effort to discern a
general trend, policy or principle underlying the concrete rules of that jurisdiction which comports
with the object and purpose of the establishment of the International Tribunal.

AsLord McNair pointed out in his Separate Opinion in the South-West Africa Case?,

it is never aquestion of importing into international law private law institutions "lock,
stock and barrel", ready made and fully equipped with a set of rules. It israther a
question of finding in the private law institutions indications of legal policy and
principles appropriate to the solution of the international problem at hand. It is not the
concrete manifestation of a principlein different national systems - which are anyhow
likely to vary - but the general concept of law underlying them that the international
judgeis entitled to apply under paragraph (c). (Emphasis added.)

It isthus generally the practice of international tribunals to employ the general principlein its
formulation of alegal rule applicable to the facts of the particular case before it. This practice is most
evident in the treatment of the general principle of "good faith and equity” in cases before the
International Court of Justice and the Permanent Court of International Justice. For examplein the
North Sea Continental Shelf Cases before the International Court of Justice, the Court had regard to
"equitable principles’ inits formulation of the rule delimiting the boundaries of continental shelves.
In the Diversion of Water from the Meuse Case (Netherlands v. Belgium) before the Permanent Court
of International Justice, Judge Hudson in his Individual Opinion, after accepting that equity isa
"general principle of law recognised by civilised nations', stated:

It would seem to be an important principle of equity that where two parties have assumed
an identical or areciprocal obligation, one party which is engaged in a continuing non-
performance of that obligation should not be permitted to take advantage of asimilar

non-performance of that obligation by the other party&’.

In the Chorzow Factory Case (Merits), the Permanent Court observed that "it is a principle of

international law, and even a general conception of law, that any breach of an engagement involves an

obligation to make reparation"82.

In the Corfu Channel Case (Merits), the International Court stated that
the other State, the victim of abreach of international law, is often unable to furnish

direct proof of facts giving rise to responsibility. Such a State should be allowed a more
liberal recourse to inferences of fact and circumstantial evidence. Thisindirect evidence



isadmitted in all systems of law, and its use is recognized by international decisions2.

58. In order to arrive at a general principle relating to duress, we have undertaken a limited survey of
the treatment of duressin the world’slegal systems. This survey is necessarily modest in its
undertaking and is not a thorough comparative analysis. Its purpose is to derive, to the extent possible,
a"general principle of law" as a source of international law.

1. Duress as a compl ete defence

(a) Civil law systems

59. The penal codes of civil law systems, with some exceptions, consistently recognise duress as a
complete defence to al crimes. The criminal codes of civil law nations provide that an accused acting
under duress "commits no crime” or "is not criminally responsible” or "shall not be punished”. We
would note that some civil law systems distinguish between the notion of necessity and that of duress.
Necessity istaken to refer to situations of emergency arising from natural forces. Duress, however, is
taken to refer to compulsion by threats of another human being. Where acivil law system makes this
distinction, only the provision relating to duress will be referred to.

France
In the French Pena Code, promulgated on 22 July 1992, Article 122-2 provides that:

No person is criminally responsible who acted under the influence of aforce or
compulsion which he could not resi st.86

It is apparent from this article that French law recognises duress as a general defence which leadsto
acquittal®Z. The effect of the application of this provision is, speaking figuratively, the destruction of
the will of the person under compulsion@.

Belgium
The Belgian Penal Code of 1867, Article 71, provides:

There is no offence where the accused or suspect was insane at the time the act was
committed, or where compelled by aforce which he could not res st.89

This rule applies to every offence2?. The Court of Cassation has stipulated that for duress to be
established the free will of the person concerned must not only be weakened but annihilated®L. Asin
French law, duress arising from one’s own doing is not to be accepted as duress®.

The Netherlands

Article 40 of the Dutch Pena Code of 1881 reads:

A person who commits an offence as aresult of aforce he could not be expected to resist
[overmacht] is not criminally liable2.

The word overmacht means superior force and is sometimes trand ated as force majeure. The article
applies to murder charges®2. In Dutch law, Article 40 appears to encapsul ate both the notion of
mental duress= (threats overpowering the will of a person) and the notion of necessity5.



Spain

In the Spanish Penal Code of 1995, Article 20 provides that the criminal responsibility of an accused
isremoved where he is compelled to perform a certain act by an overwhelming feardl,

Germany

Section 35(1) of the German Penal Code of 1975 (amended as at 15 May 1987) provides.

If someone commits awrongful act in order to avoid an imminent, otherwise unavoidable
danger to life, limb, or liberty, whether to himself or to a dependant or someone closely
connected with him, the actor commits the act without culpability. Thisis not the case if
under the circumstancesit can be fairly expected of the actor that he suffer the risk; this
might be fairly expected of him if he caused the danger, or if he standsin a special legal
relationship to the danger. In the latter case, his punishment may be mitigated in

conformity with section 49(1)2.

ltaly

Article 54 of the Italian Penal Code of 1930 (amended as at 1987) provides.

(1)No one shall be punished for acts committed under the constraint of necessity to
preserve himself or others from the actual danger of a serious personal harm, which is not
caused voluntarily nor otherwise inevitable, and the acts committed under which are
proportionate to the threatened harm.

(2)This article does not apply to a person who has alegal duty to expose himself to the
danger.

(3)The provision of the first paragraph of thisarticle also appliesif the state of necessity
arises from the threat of another person; however, in this case, the responsibility for the
acts committed under the threat belongs to him who coerced the commission of the

acts®,

Article 54(2) is understood as referring to moral compulsion which arises from the external conditions
("contraint morale™). In addition, Article 46 of the Italian Penal Code provides:

No one shall be punished for committing his acts under the coercion of another person by
means of physical violence which cannot be resisted or avoided. In this case, the
responsibility for the acts committed under duress goes to the person who coerces.

Article 46 isin the category of factors that negate the subjective element of criminal responsibility

(mens rea)@, as opposed to Article 54(2) which justifies the actus reus and therefore negates the
objective element of criminal responsibility. No offence is excepted from the operation of these two
provisions.

Norway

Paragraph 47 of the Norwegian General Civil Penal Codel®, (amended as at 1 July 1994), provides
that:

No person may be punished for any act that he has committed in order to save someone’s
person or property from an otherwise unavoidable danger when the circumstances justify



him in regarding this danger as particularly significant in relation to the damage that
might be caused by his act.

It would appear that pleas of both duress and necessity may be brought under this paragraphllz.
Sweden

Section 4 of Chapter 24 of the Swedish Penal Code provides for the defence of necessity [n6d]. Nod
includes both natural forces and threats by human forces'93. Section 4 provides:

A person who in a case other than referred to previously in this Chapter acts out of necessity in order
to avert danger to life or health, to save valuable property or for other reasons, shall also be free from
punishment if the act must be considered justifiable in view of the nature of the danger, the harm
caused to another and the circumstances in general.

Finland

Section 10 of the Penal Code of Finlandi provides:

If someone has committed a punishable act in order to save himself or another, or his or
another’ s property, from an apparent danger, and if it would otherwise have been
impossible to undertake the rescue, the court shall consider, in view of the act and the
circumstances, whether he shall remain unpunished or whether he deserves full
punishment or punishment reduced in accordance with s 2(1).

Venezuela

In the Venezuelan Penal Code of 1964, Article 65(4)1%absolves the criminal responsibility of an
accused who acts under the compulsion (constrefiido) of the need to save himself or others from a

grave and imminent danger, which is not caused voluntarily and which cannot be avoi dedi®%,
Nicaragua

Article 28(5) of the Nicaraguan Penal Code of 1974 (amended as of July 1994)14'7rem0ves the
criminal liability of a person "who acts under an irresistible physical force or is compelled by the
threat of an imminent and grave danger”. Article 28(6) exonerates the person "who acted under the
necessity of preservation from an imminent danger which cannot otherwise be avoided, if the
circumstance was such that he could not be fairly expected to sacrifice the threatened interests.”
Article 28(7) requires that, to be cleared of responsibility for committing a certain act to avoid an evil
at the expense of other peopl€’ s rights, the evil must be real and imminent and is greater than the
harm caused by the act.

Chile

In the Chilean Penal Code of 1874 (amended as at 1994)1%, Article 10(9) provides that criminal
liability shall be removed in respect of a person "who commits an offence dueto an irresistible force
or under the compulsion of an insuperable fear."

Panama

In the Panamanian Penal Code of 1982@, Article 37 reads:

Thereis no guilt on the part of whoever acts under the compulsion or threat of an actual



and grave danger, whether or not caused by the acts of a third person, if he may not
reasonably be expected to act otherwise.

Mexico

Under the Mexican Penal Code of 1931 (amended as at 1994)@, Article 15 sets out a number of
grounds of exculpation. Article 15(9) states that there is no crime committed when

in view of the circumstances which are present in the completion of anillegal conduct,
the author cannot reasonably be expected to have taken a different course of action,
becauseit isnot for himto decideto act legally . . . .

Former Yugoslavia

The Penal Code of the Socialist Federal Republic of Yugos aviatl defined the genera principles of
criminal law, including the elements of criminal responsibility, and was applied by the constituent
Republics and Automonous Provinces of the former Y ugoslavia which supplemented the federal code
with their own specific penal legidation. In the 1990 amendment of the codel2 Article 10113
provides for the defence of extreme necessity. Article 10 reads:

(AN act committed in extreme necessity is not a criminal offence.

(2)An act is committed in extreme necessity if it is performed in order that the perpetrator
avert from himself or from another an immediate danger which is not due to the
perpetrator’s fault and which could not have been averted in any other way, provided that
the evil created thereby does not exceed the one which was threatening.

(3)If the perpetrator himself has negligently created the danger, or if he has exceeded the
limits of extreme necessity, the court may impose a reduced punishment on him, and if he
exceeded the limits under particularly mitigating circumstances it may also remit the
punishment.

(4)There is no extreme necessity where the perpetrator was under an obligation to expose
himself to the danger.

(b) Common law systems

England

60. In England, duress is a complete defence to all crimes except murder, attempted murder and, it

would appear, treasont2. Although there is no direct authority on whether duressis availablein
respect of attempted murder, the prevailing view is that thereis no reason in logic, morality or law in

granting the defence to a charge of attempted murder whilst withholding it in respect of a charge of

murderlls,

United States and Australia

The English position that duress operates as a complete defence in respect of crimes generally is
followed in the United States and Australiawith variations in the federal state jurisdictions asto the

precise definition of the defence and the range of offences for which the defence is not availablel1®,

Canada



Section 17 of the Canadian Criminal Code deals with "compulsion by threats' and provides:

A person who commits an offence under compulsion by threats of immediate death or
bodily harm from a person who is present when the offence is committed is excused for
committing the offence if the person believes that the threats will be carried out and if the
person is not a party to a conspiracy or association whereby the person is subject to
compulsion, but this section does not apply where the offence that is committed is high
treason or treason, murder, piracy, attempted murder, sexual assault, sexual assault with a
weapon, threats to athird party or causing bodily harm, aggravated sexual assault,
forcible abduction, hostage taking, robbery, assault with a weapon or causing bodily
harm, aggravated assault, unlawfully causing bodily harm, arson or an offence under
section 280-330 (abduction and detention of young persons).

South Africa

In an authoritative treatise on South African penal lawXl’, it is stated that

conduct otherwise criminal is not punishableif, during the whole period of time it
covered, the person concerned was compelled to it by threats which produced a
reasonable and substantial fear that immediate death or serious bodily harm to himself or
others to whom he stood in a protective relationship would follow hisrefusal.

It is unsettled in South African law whether duress affords a complete defence to a principal to
murder in the first degreem.

India

In the Indian Penal Code of 1960, amended as at March 1991112, section 94 provides:

Except murder, and offences against the State punishable with death, nothing is an
offence which is done by a person who is compelled to do it by threats, which, at the time
of doing it, reasonably cause the apprehension that instant death to that person will
otherwise be the consequence: Provided the person doing the act did not of his own
accord, or from areasonable apprehension of harm to himself short of instant death, place
himself in the situation by which he became subject to such constraint.

Malaysia

Section 94 of the Penal Code of the Federated Malay States, which is based on the Indian Penal Code,
reads.

Except murder and offences against the State punishable with death, nothing is an
offence which is done by a person who is compelled to do it by threats, which, at the time
of doing it, reasonably cause the apprehension that instant death to that person will
otherwise be the consequence: Provided that the person doing the act did not of his own
accord, or from areasonable apprehension of harm to himself short of instant death, place
himself in the situation by which he became subject to such constraint.

Fear of instant death, as distinct from imprisonment, torture or other punishment, is a condition for the
claim of duressin reliance on the section to be raised before the courts29,

Nigeria



In the Nigerian Criminal Code Act 1916 (amended as at 1990)&, section 32 provides:

A personisnot criminally responsible for an act or omission if he does or omits to do the act under
any of the following circumstances-

(4) when he does or omits to do the act in order to save himself from immediate death or
grievous harm threatened to be inflicted upon him by some person actually present and in
a position to execute the threats, and believing himself to be unable otherwise to escape
the carrying of the threats into execution: but this protection does not extend to an act or
omission which would constitute an offence punishable with death, or an offence of
which grievous harm is caused to the person of another, or an intention to cause such
harm, is an element, nor to a person who by entering into an unlawful association or
conspiracy rendered himself liable to have such threats made to him.

(c) Crimina Law of Other States

Japan
61. In the Japanese Penal Code of 1907 (amended as at 1968), Article 37(1) provides:

An act unavoidably done to avert a present danger to the life, person, liberty, or property of oneself or
any other person is not punishable only when the harm produced by such act does not exceed the
harm which was sought to be averted. However, the punishment for an act causing excessive harm

may be reduced or remitted in the light of the circumstancest22.
China
The 1979 Chinese Penal Code providesin Article 13:

Although an act objectively creates harmful consequences, if it does not result from
intent or negligence but rather stems from irresistible or unforeseeable causes, it is not to

be deemed a crimel22,

Article 18 reads:
Criminal responsibility is not to be borne for an act of urgent danger prevention that
cannot but be undertaken to avert the occurrence of present danger to the public interest
or the rights of the actor or of other people. Criminal responsibility shall be borne where

urgent danger prevention exceeds the necessary limits and causes undue harm. However,
consideration shall be given according to the circumstances to imposing a mitigated

punishment or to granting exemption from punishment&".
Morocco
Article 142 of the Moroccan Penal Code of 1962 provides:

There is no crime, misdemeanour, or petty offence:

(2) when the author was, by a circumstance originating from an external cause which he
could not resist, physically coerced in committing, or was placed physically in an



impossible position to avoid [the commission of], the offence; 122

Somadlia
Article 27 of the Somali Penal Code of 1962 provides:

1. No one shall be punished for committing his acts under the coercion of another person
by means of physical violence which cannot be resisted or avoided.

2. The responsibility for such acts belongs to the person who coerced [their commission].

Ethiopia

It would appear that the Ethiopian penal law remains embodied in the 1957 Penal Code promulgated
by Emperor Haile Selassiel?8. Article 67 of this code addresses "absolute coercion” and provides:

Whoever commits an offence under an absolute physical coercion which he could not
possibly resist is not liable to punishment. The person who exercised the coercion shall
answer for the offence. When the coercion was of amoral kind the Court may without
restriction reduce the penalty or may impose no punishment.

Article 68, addressing "resistible coercion”, provides:

If the coercion was not irresistible and the person concerned wasin a position to resist it
or avoid committing the act he shall, as a general rule, be punishable. The Court may,
however, without restriction reduce the penalty, taking into account the circumstances of
the case, in particular the degree and nature of the coercion, as well as personal
circumstances and the relationship of strength, age or dependency existing between the
person who was subjected to coercion and the person who coerced it.

2. Duress as a mitigating factor

62. The penal legislation of Poland and Norway concerning the punishment of war criminals
explicitly rgjects duress as a defence to war crimes in general and provides that circumstances of
duress may at most be considered in mitigation of punishment. Article 5 of the Polish Law
Concerning the Punishment of War Criminals of 11 December 1946 provides:

The fact that an act or omission was caused by athreat, order or command does not
exempt from criminal responsibility.

In such a case, the court may mitigate the sentence taking into consideration the
circumstances of the perpetrator and the deed 2.

Article 5 of the Norwegian Law on the Punishment of Foreign War Criminals of 15 December 1946
provides:

Necessity and superior order cannot be pleaded in excul pation of any crime referred to in
Article 1 of the present Law. The Court may, however, take the circumstances into
account and may impose a sentence less than the minimum prescribed for the crimein
guestion or may impose a milder form of punishment. In particularly extenuating

circumstances the punishment may be entirely remitted22,

(a) The excepted offences in some national systems




63. In numerous national jurisdictions, certain offences are excepted from the application of the
defence of duress. Traditional common law rejects the defence of duressin respect of murder and

treason22, Legislatures in many common law jurisdictions, however, often prescribe alonger list of
excepted offencest3C,

64. Despite these offences being excluded from the operation of duress as a defence, the practice of
courts in these jurisdictions is neverthel ess to mitigate the punishment of persons committing
excepted offences unless there is a mandatory penalty of death or life imprisonment prescribed for the
offence. In the United Kingdom, section 3(3)(a) of the Criminal Justice Act 1991 provides that a court
"shall take into account all such information about the circumstances of the offence (including any
aggravating or mitigating factors) asis availableto it."

Mitigating factors may relate to the seriousness of the offence, and in particular, may reflect the
culpability of the offender. It is clearly established in principle and practice that where an offender is
close to having a defence to criminal liability, thiswill tend to reduce the seriousness of the offence.

In Rv. BeaumontL2L, the Court of Appeal reduced the offender’ s sentence because he had been
entrapped into committing the offence even though entrapment is no defence in English law.

Similarly, in Australian sentencing jurisprudence and practice, the cul pability of the offender istaken
into account in sentencing. Section 9(2)(d) of the Penalties and Sentences Act 1992 (Qld) requires a
court to take into account "the extent to which the offender isto blame for the offence”. Section 5(2)
(d) of the Sentencing Act 1991 (Vic) refersto "the offender’ s cul pability and degree of responsibility

for the offence”. In R. v. Okutgen&, the Victorian Court of Criminal Appeal held that provocation is

afactor mitigating crimes of viol encel3 In R v. Evanst34, credence was given to the principle that a
sentence should reflect the degree of participation of an offender in an offence. The degree of
participation is taken to reflect the degree of the offender’ s cul pability.

In the United States, duress constitutes a specific category for mitigation of sentences under the
Federal Sentencing Guidelines and Policy Statements issued pursuant to Section 994(a) of Title 28,
United States Code, which took effect on 1 November 1987. Policy Statement 5K2.12, "Coercion and
Duress' provides:

If the defendant committed the offence because of serious coercion, blackmail or duress,
under circumstances not amounting to a complete defence, the court may decrease the
sentence below the applicable guideline range. The extent of the decrease ordinarily
should depend on the reasonableness of the defendant’ s actions and on the extent to
which the conduct would have been harmful under the circumstances as the defendant
believed them to be. Ordinarily coercion will be sufficiently serious to warrant departure
only when it involves athreat of physical injury, substantial damage to property or

similar injury resulting from the unlawful action of athird party or from a natural

emergency132,

In Malaysia, section 176 of the Criminal Procedure Code refersto particulars to be recorded by the
Subordinate Courts in asummary trial and by virtue of paragraph 176(ii)(r), one of the particulars that
must be incorporated in the record is "[t]he Court’ s note on previous convictions, evidence of
character, and pleain mitigation, if any."

The practice of the High Court in Malaysia has been, without any statutory provision, to give an
opportunity to the defence to submit a pleain mitigation although in cases where the death penalty is

mandatory, such apleaisirrel evanti36,

65. Courtsin civil law jurisdictions may also mitigate an offender’ s punishment on the ground of
duress where the defence fails. In some systems, the power to mitigate punishment on the ground of



duress is expressly stated in the provisions addressing duresst2Z. In other jurisdictions in which the
criminal law is embodied in a penal code, the power to mitigate may be found in general provisions

regarding mitigation of sentencel8.

3. What is the general principle?

66. Having regard to the above survey relating to the treatment of duressin the various legal systems,
itis, inour view, agenera principle of law recognised by civilised nations that an accused person is
less blameworthy and less deserving of the full punishment when he performs a certain prohibited act
under duress. We would use the term "duress’ in this context to mean "imminent threats to the life of
an accused if he refuses to commit acrime” and do not refer to the legal terms of art which have the
equivalent meaning of the English word "duress" in the languages of most civil law systems. This
aleviation of blameworthiness is manifest in the different rules with differing content in the principal
legal systems of the world as the above survey reveals. On the one hand, a large number of
jurisdictions recognise duress as a complete defence absolving the accused from all criminal
responsibility. On the other hand, in other jurisdictions, duress does not afford a complete defence to
offences generally but serves merely as a factor which would mitigate the punishment to be imposed
on aconvicted person. Mitigation is also relevant in two other respects. Firstly, punishment may be
mitigated in respect of offences which have been specifically excepted from the operation of the
defence of duress by the legislatures of some jurisdictions. Secondly, courts have the power to
mitigate sentences where the strict elements of a defence of duress are not made out on the facts.

It is only when national |egidatures have prescribed a mandatory life sentence or death penalty for
particular offences that no consideration is given in national legal systems to the general principle that
a person who commits a crime under duress is less blameworthy and less deserving of the full
punishment in respect of that particular offence.

4. What is the applicable rule?

67. Therules of the various legal systems of the world are, however, largely inconsistent regarding
the specific question whether duress affords a compl ete defence to a combatant charged with awar
crime or a crime against humanity involving the killing of innocent persons. As the general provisions
of the numerous penal codes set out above show, the civil law systemsin general would theoretically
allow duress as a complete defence to all crimes including murder and unlawful killing. On the other
hand, there are laws of other legal systems which categorically reject duress as a defence to murder.
Firstly, specific laws relating to war crimes in Norway and Poland do not allow duress to operate as a
complete defence but permit it to be taken into account only in mitigation of punishment. Secondly,
the Ethiopian Penal Code of 1957 providesin Article 67 that only "absolute physical coercion” may
constitute a complete defence to crimes in genera. Where the coercion is "moral”, which we would
interpret as referring to duress by threats, the accused is only entitled to a reduction of penalty. This
reduction of penalty may extend, where appropriate, even to a complete discharge of the offender
from punishment. Thirdly, the common law systems throughout the world, with the exception of a
small minority of jurisdictions of the United States which have adopted without reservation Section
2.09 of the United States Model Penal Code, reject duress as a defence to the killing of innocent
persons.

(a) The case-law of certain civil law jurisdictions

68. We would add that although the penal codes of most civil law jurisdictions do not expressly

except the operation of the defence of duressin respect of offences involving the killing of innocent

persons, the penal codes of Italy32, Norway42, Sweden!L, Nicaragual?2, Japani®3, and the former

Y ugoslavi ald4 require proportionality between the harm caused by the accused’ s act and the harm
with which the accused was threatened. The effect of this requirement isthat it leaves for
determination in the case law of these civil law jurisdictions the question whether killing an innocent



person is ever proportional to athreat to the life of an accused. The determination of that question is
not essential to the disposal of this case and it suffices to say that courtsin certain civil law
jurisdiction may well consistently reject duress as a defence to the killing of innocent persons on the

ground that the proportionality requirement in the provisions governing duressis not meti®2. For
example, the case law of Norway does not alow duress as a defence to murder. During the last
months of World War Two, three Norwegian policemen were forced to participate in the execution of
a compatriot who was sentenced to death by a Nazi special court. After the war, they were prosecuted
under the Norwegian General Civil Penal Code for treason (paragraph 86) and murder (paragraph
233) and pleaded duress (paragraph 47) as a defence. It was urged upon the court that if they had
refused to follow the order, they would have been shot along with the person who had been sentenced.
Whilst accepting the version of the facts given by the accused, the court nevertheless declined to call
their act "lawful" and stated:

And when thisis so, the Penal Code will not allow punishment to be dispensed with
merely because the accused acted under duress, even where it was of such a serious
nature as in the case at bar, since according to the decision of the court of assize it must
be deemed clear that the force did not preclude intentional conduct on the part of the

accused48,

In other words, the Norwegian court found that the proportionality required by paragraph 47 between
the harm caused by the accuseds' act and the harm with which the accused were threatened, was not
satisfied. Accordingly, despite the general applicability to al crimes of paragraph 47 as set out in the
Code, it would appear that a Norwegian court when interpreting this general provision will deny the
defence to an accused person charged with murder because paragraph 47 requires that the
circumstances afford justification to the accused in "regarding [the] danger as particularly significant
in relation to the damage that might be caused by his act”.

69. In addition, the provisions governing duress in the penal codes of Germany and the former

Y ugoslavia suggest the possibility that soldiersin an armed conflict may, in contrast to ordinary
persons, be denied a complete defence because of the special nature of their occupation. Section 35(1)
of the German Penal Code provides that duressis no defence "if under the circumstances it can be
fairly expected of the actor that he suffer the risk; this might be fairly expected of him . . . if he stands
in aspecial legal relationship to the danger. In the latter case, his punishment may be mitigated in
conformity with section 49(1)". Article 10(4) of the Penal Code of the Socialist Federal Republic of

Y ugoslavia provides that "[t]here is no extreme necessity where the perpetrator was under an
obligation to expose himself to the danger”.

(b) The principle behind the rejection of duress as a defence to murder in the common law

70. Murder isinvariably included in any list of offences excepted by legislation in common law
systems from the operation of duress as a defence. The English common law rule is that duressis no
defence to murder, either for a principal offender or a secondary party to the crime. The House of

Lords in R.v Howe and Others4Z overruled the earlier decision of adifferently constituted House of
Lordsin Lynch v. DPP for Northern Ireland in which it was held that duress could afford a
defence to murder for a principal in the second degree. Thus, R v. Howe restored the position of the
English common law to the traditional position that duressis not available as a defence to murder
generaly. There are two aspects to this position. Thefirst isafirm rejection of the view in English
law that duress, generally, affects the voluntariness of the actus reus or the mens real?2. In Rv Howe,
Lord Hailsham stated at page 777:

the second unacceptable view is that, possibly owing to a misunderstanding which has
been read into some judgements, duress as a defence affects only the existence or absence
of mensrea. Thetrue view is stated in Lynch’s case [1975] 1 AC 653 at 703 by Lord
Kilbrandon (of the minority) and by Lord Edmund-Davies (of the majority) in their



analysis. Lord Kilbrandon said:

"...thedecision of the threatened man whose constancy is overborne so that he yieldsto
the threat, is a calculated decision to do what he knows to be wrong, and therefore that of
aman with, perhaps to some exceptionally limited extent, a"guilty mind". . . "

The speech of Lord Wilberforce in Lynch v. DPP for Northern Ireland points out that

"an analogous result is achieved in acivil law context: duress does not destroy the will,

for example, to enter into a contract, but prevents the law from accepting what has

happened as a contract valid in law" 122

It is of interest to note that this view of duressis shared by the Italian Court of Cassation in the
Bernardi and Randazzo case where it stated that

[duress] leavesintact all the elements of criminal imputability. The person at issue acts
with a diminished freedom of determination, but acts voluntarily in order to escape an

imminent and inevitable serious danger to his body and limb.12L

71. Given that duress has been held at common law not to negate mensrea, the availability of the
defence turns on the question whether, in spite of the elements of the offence being strictly made out,
the conduct of the defendant should be justified or excused. The second aspect of the common law
stance against permitting duress as a defence to murder is the assertion in law of a moral absolute.
Thismoral point has been pressed consistently in along line of authoritiesin English law and is

accepted by courts in other common law jurisdictions as the basis for the rejection of duressas a

defence to murdert®2, . Indeed, it isalso upon this assertion which the decisions of the British military

tribunalsin the Stalag Luft |11 case and the Feurstein case based their rejection of duress as a defence
to murder

In Hal€e' s Pleas of the Crown, the author states:

. . . if aman be desperately assaulted, and in peril of death, and cannot otherwise escape,
unless to satisfy his assailant’ s fury he will kill an innocent person then present, the fear
and actual force will not acquit him of the crime and punishment of murder, if he commit

the fact for he ought rather to die himself, than kill an innocent. . . 153

Blackstone reasoned that a man under duress
ought rather to die himself than escape by the murder of an innocent1>2.

Lord Griffithsin R. v. Howel22,  formulates the rationale thus:

It [the denial of duress as a defence to murder] is based upon the specia sanctity that the
law attaches to human life and which denies to a man the right to take an innocent life
even at the price of his own or another’slife.

Lord Mackay of Clashfern in the same case said:

It seems to me plain that the reason that it was for so long stated by writers of authority
that the defence of duress was not available in a charge of murder was because of the
supreme importance that the law afforded to the protection of human life and that it
seemed repugnant that the law should recognise in any individual in any circumstances,
however, extreme, the right to choose that one innocent person should be killed rather



than anotherl28,

Lord Jauncey of Tullichettle stated hisview in Rv. Gotts:

The reason why duress has for so long been stated not to be available as a defence to a
murder charge isthat the law regards the sanctity of human life and the protection thereof
as of paramount importance ..... | would agree with Lord Griffiths (Reg. v. Howe [ 1987]
AC 417, 444A) that nothing should be done to undermine in any way the highest duty of

the law to protect the freedom and lives of those that live under it. . . 27

(c) No consistent rule from the principal legal systems of the world

72. It is clear from the differing positions of the principal legal systems of the world that there is no
consistent concrete rule which answers the question whether or not duressis a defence to the killing
of innocent persons. It is not possible to reconcile the opposing positions and, indeed, we do not
believe that the issue should be reduced to a contest between common law and civil law.

We would therefore approach this problem bearing in mind the specific context in which the
International Tribunal was established, the types of crimes over which it has jurisdiction, and the fact
that the International Tribunal’s mandate is expressed in the Statute as being in relation to "serious
violations of international humanitarian law".

D. The Rule Applicable to this Case

1. A normative mandate for international criminal law

73. We accept the submission of the Prosecution during the hearing of 26 May 1997 that

evenin. .. ascenario where the killing of one life may saveten. . . there may be sound
reasons in law not to permit a complete defence but to compensate for the lack of moral
choice through other means such as sentencing. | think thisis exactly the thinking behind
the Common Law position . . . thereis no categorical reason for saying that duress must
necessarily apply. It may or may not be based on one’ s expectations of what is reasonable
under the circumstances, based on on€e’ s expectations of the harm which creation of such

defence may create for such a society at largel8.

Certainly the avoidance of the harm to society which the acceptance or admission of duressas a
defence to murder would cause was very much a consideration with regard to the English position.
We would quote Lord Simon in Lynch v. DPP for Northern Ireland wherein he stated:

| spoke of the social evils which might be attendant on the recognition of a general
defence of duress. Would it not enable a gang leader of notorious violence to confer on
his organisation by terrorism immunity from the criminal law? Every member of his gang
might well be able to say with truth, "It was as much as my life was worth to disobey".
Was this not in essence the plea of the appellant? We do not, in general, allow a superior
officer to confer such immunity on his subordinates by any defence of obedience to
orders: why should we allow it to terrorists? Nor would it seem to be sufficient to
stipulate that no one can plead duress who had put himself into a position in which duress
could be exercised on himself. Might not his very initial involvement with, and his
adherence to, the gang be due to terrorism? Would it be fair to exclude a defence of
duress on the ground that its subject should have sought police protection, were the police
unable to guarantee immunity, or were co-operation of the police reasonably believed
itself to be awarrant for physical retribution?. . . In my respectful submission your

L ordships should hesitate long lest you may be inscribing a charter for terrorists, gang-



leaders and kidnappers22.
74. The mgjority of the Privy Council in the case Abbott v. The Queen observed:

It seems incredible to their Lordships that in any civilised society, acts such asthe
appellant’s, whatever threats may have been made to him, could be regarded as excusable
or within the law. We are not living in a dream world in which the mounting wave of
violence and terrorism can be contained by strict logic and intellectual niceties alone.
Common sense surely reveals the added dangers to which in this modern world the public
would be exposed if [duress were made a defence to murder] .... [and this] might have
far-reaching and disastrous consequences for public safety to say nothing of its important

social, ethical and maybe political implications®Y.
In his opus classicum on criminal law in England, Stephen had this point to make:

Surely it is at the moment when the temptation to crime is strongest that the law should
speak most clearly and emphatically to the contrary. It is, of course, amisfortune for a
man that he should be placed between two fires [ie to be killed by the threatener if he
disobeys, or be convicted by the law if he obeys], but it would be a much greater
misfortune for society at large if criminals could confer impunity upon their agents by
threatening them with death or violence if they refused to execute their commands. If
impunity could be so secured a wide door would be open to collusion, and
encouragement would be given to associations of malefactors, secret or otherwise. No
doubt the moral guilt of a person who commits a crime under compulsion is less than that
of aperson who commitsit freely, but any effect which is thought proper may be given to

this circumstance by a proportional mitigation of the offender’s punishment@.

The preference for a pragmatic approach bearing in mind the normative goal of criminal law over an
approach based on excessively abstract general reasoning was expressed in an unconventional but
effective way in the Bombay case of Devji Govindiji where Jardin J remarked:

All our training as Judges, all the great decisions make us look with dislike on any theory
which makes crime easy and excuses atrocious acts . . . Our Courts have no duty cast on
them of discussing the varying motives to crime as a matter of metaphysics - of sitting as
did the fallen angles reasoning high of

"Providence, foreknowledge, will and fate.

Fixed fate, free will foreknowledge absol ute,

And found no end in wandering mazes lost" 162

75. The resounding point from these eloquent passages is that the law should not be the product or
slave of logic or intellectual hair-splitting, but must serve broader normative purposesin light of its
social, political and economic role. It is noteworthy that the authorities we have just cited issued their
cautionary words in respect of domestic society and in respect of arange of ordinary crimesincluding
kidnapping, assault, robbery and murder. Whilst reserving our comments on the appropriate rule for
domestic national contexts, we cannot but stress that we are not, in the International Tribunal,
concerned with ordinary domestic crimes. The purview of the International Tribunal relates to war
crimes and crimes against humanity committed in armed conflicts of extreme violence with egregious
dimensions. We are not concerned with the actions of domestic terrorists, gang-leaders and
kidnappers. We are concerned that, in relation to the most heinous crimes known to humankind, the
principles of law to which we give credence have the appropriate normative effect upon soldiers
bearing weapons of destruction and upon the commanders who control them in armed conflict
situations. The facts of this particular case, for example, involved the cold-blooded slaughter of 1200
men and boys by soldiers using automatic weapons. We must bear in mind that we are operating in



the realm of international humanitarian law which has, as one of its prime objectives, the protection of
the weak and vulnerable in such a situation where their lives and security are endangered. Concerns
about the harm which could arise from admitting duress as a defence to murder were sufficient to
persuade a mgjority of the House of Lords and the Privy Council to categorically deny the defencein
the national context to prevent the growth of domestic crime and the impunity of miscreants. Are they
now insufficient to persuade usto similarly reject duress as a complete defence in our application of
laws designed to take account of humanitarian concerns in the arena of brutal war, to punish
perpetrators of crimes against humanity and war crimes, and to deter the commission of such crimes
in the future? If national law denies recognition of duress as a defence in respect of the killing of
innocent persons, international criminal law can do no less than match that policy since it deals with
murders often of far greater magnitude. If national law denies duress as a defence eveninacasein
which a single innocent life is extinguished due to action under duress, international law, in our view,
cannot admit duress in cases which involve the slaugher of innocent human beings on alarge scale. It
must be our concern to facilitate the development and effectiveness of international humanitarian law
and to promote its aims and application by recognising the normative effect which criminal law
should have upon those subject to them. Indeed, Security Council resolution 827 (1993) establishes
the International Tribunal expressly as a measure to "halt and effectively redress" the widespread and
flagrant violations of international humanitarian law occurring in the territory of the former

Y ugoslavia and to contribute thereby to the restoration and maintenance of peace.

76. 1t might be urged that although the civil law jurisdictions alow duress as a defence to murder,
there is no evidence that crimes such as murder and terrorism are any more prevalent in these
societies than in common law jurisdictions. We are not persuaded by this argument. We are concerned
primarily with armed conflict in which civilian lives, the lives of the most vulnerable, are at great risk.
Historical records, past and recent, concerned with armed conflict give countless examples of threats
being brought to bear upon combatants by their superiors when confronted with any show of
reluctance or refusal on the part of the combatants to carry out orders to perform acts which arein
clear breach of international humanitarian law. It cannot be denied that in an armed conflict, the
frequency of situations in which persons are forced under duress to commit crimes and the magnitude
of the crimes they are forced to commit are far greater than in any peacetime domestic environment.

77. Practical policy considerations compel the legislatures of most common law jurisdictions to
withhold the defence of duress not only from murder but from avast array of offences without
engaging in acomplex and tortuous investigation into the relationship between law and morality. As
indicated in the survey of the treatment of duressin various legal systems, the common law in
England denies recognition of duress as a defence not only for murder but also for certain serious
forms of treason. In Malaysia, duressis not available as a defence in respect not only of murder but

also of amultitude of offences against the State which are punishable by death83. . In the states of
Australiawhich have criminal codes, the statutory provisions contain alist of excepted offences, with
the Criminal Code of Tasmania having the longest, making the defence unavailable to persons
charged with murder, attempted murder, treason, piracy, offences deemed to be piracy, causing

grievous bodily harm, rape, forcible abduction, robbery with violence, robbery and arsoni®s,

L egislatures which have denied duress as a defence to specific crimes are therefore content to leave
the interest of justice to be satisfied by mitigation of sentence.

78. We do not think our reference to considerations of policy are improper. It would be naive to
believe that international law operates and devel ops wholly divorced from considerations of social
and economic policy. Thereisthe view that international law should distance itself from socia policy
and this view has been articulated by the International Court of Justice in the South West Africa
Casesl®®. | whereit is stated that "[I]aw exists, it is said, to serve asocial need; but precisely for that
reason it can do so only through and within the limits of its own discipline". We are of the opinion
that this separation of law from social policy isinapposite in relation to the application of
international humanitarian law to crimes occuring during times of war. It is clear to us that whatever



isthe distinction between the international legal order and municipal legal ordersin general, the
distinction is imperfect in respect of the criminal law which, both at the international and the
municipal level, is directed towards consistent aims. At the municipal level, criminal law and criminal
policy are closely intertwined. Thereis no reason why this should be any different in international
criminal law. We subscribe to the views of Professor Rosalyn Higgins (as she then was) when she
argued:

Reference to the ‘ correct legal view’ or ‘rules’ can never avoid the element of choice
(though it can seek to disguiseit), nor can it provide guidance to the preferable decision.
In making this choice one must inevitably have consideration for the humanitarian,
moral, and social purposes of the law...Where there is ambiguity or uncertainty, the

policy-directed choice can properly be madel.

It appears that the essence of thisthesisis not that policy concerns dominate the law but rather, where
appropriate, are given due consideration in the determination of acase. Thisis precisely the approach
we have taken to the question of duress as a defence to the killing of innocent personsin international
law. Even if policy concerns are entirely ignored, the law will nevertheless fail in its ambition of

neutrality "for even such arefusal [to acknowledge political and social factors] is not without political

and social consequences. There is no avoiding the essential relationship between law and pol itics'167,

2. An exception where the victims will die regardless of the participation of the accused?

79. It was suggested during the hearing of 26 May 1997 that neither the English national cases nor the
post-World War Two military tribunal decisions specifically addressed the situation in which the
accused faced the choice between his own death for not obeying an order to kill or participating in a
killing which was inevitably going to occur regardless of whether he participated in it or not. It has
been argued that in such a situation where the fate of the victim was already sealed, duress should

constitute a complete defence. Thisis because the accused is then not choosing that one innocent

human being should die rather than another®8, . In a situation where the victim or victims would

have died in any event, such asin the present case where the victims were to be executed by firing
sguad, there would be no reason for the accused to have sacrificed hislife. The accused could not
have saved the victim’s life by giving his own and thus, according to this argument, it is unjust and

illogical for the law to expect an accused to sacrifice his life in the knowledge that the victim/s will

die anyway. The argument, it issaid, is vindicated in the Italian case of Masetti12. which was

decided by the Court of Assizein L’ Aquila. The accused in that case raised duress in response to the
charge of having organised the execute of two partisans upon being ordered to do so by the battalion
commander. The Court of Assize acquitted the accused on the ground of duress and said:

... the possible sacrifice [of their lives] by Masetti and his men [those who comprised
the execution squad] would have been in any case to no avail and without any effect in
that it would have had no impact whatsoever on the plight of the persons to be shot, who

would have been executed anyway even without him [the accused]22.

We have given due consideration to this approach which, for convenience, we will label "the Masetti
approach”. For the reasons given below we would reject the Masetti approach.

3. Regjection of utilitarianism and proportionality where human life must be weighed

80. The Masetti approach proceeds from the starting point of strict utilitarian logic based on the fact
that if the victim will die anyway, the accused is not at all morally blameworthy for taking part in the
execution; there is absolutely no reason why the accused should die as it would be unjust for the law
to expect the accused to die for nothing. It should be immediately apparent that the assertion that the
accused is not morally blameworthy where the victim would have died in any case depends entirely
again upon aview of morality based on utilitarian logic. This does not, in our opinion, address the



true rationale for our rejection of duress as a defence to the killing of innocent human beings. The
approach we take does not involve a balancing of harms for and against killing but rests upon an
application in the context of international humanitarian law of the rule that duress does not justify or
excuse the killing of an innocent person. Our view is based upon a recognition that international
humanitarian law should guide the conduct of combatants and their commanders. There must be legal
limits as to the conduct of combatants and their commanders in armed conflict. In accordance with the
spirit of international humanitarian law, we deny the availability of duress as a complete defenceto
combatants who have killed innocent persons. In so doing, we give notice in no uncertain terms that
those who kill innocent persons will not be able to take advantage of duress as a defence and thus get
away with impunity for their criminal actsin the taking of innocent lives.

(a) Proportionality?

81. The notion of proportionality is raised with great frequency in the limited jurisprudence on duress.
Indeed, a central issue regarding the question of duressin the Masetti decision was whether the
proportionality requirement in Article 54 of the Italian Penal Code was satisfied where innocent lives
where taken. By the Masetti approach, the killing of the victims by the accused is apparently
proportional to the fate faced by the accused if the victims were going to die anyway.

Proportionality is merely another way of referring to the utilitarian approach of weighing the balance
of harms and adds nothing to the debate when it comes to human lives having to be weighed and
when the law must determine, because a certain legal consequence will follow, that one life or a set of
lives is more valuable than another. The Prosecution draws attention to the great difficulty in judging
proportionality when it is human lives which must be weighed in the balance:

[O]ne immediately sees even from a philosophical point of view the immensely difficult
balancing which a court would have to engage in in such a circumstance. It would be
really a case of anumbers game, if you like, of: "Isit better to kill one person and save
ten? Isit better to save one small child, let us say, as opposed to elderly people? Isit

better to save alawyer as opposed to an accountant?' One could engagein all sorts of

highly problematical philosophical discussions12

These difficulties are clear where the court must decide whether or not duressis a defence by a
straight answer, "yes' or "no". Y et, the difficulties are avoided somewhat when the court isinstead
asked not to decide whether or not the accused should have a compl ete defence but to take account of
the circumstances in the flexible but effective facility provided by mitigation of punishment.

4. Mitigation of punishment as a clear, ssmple and uniform approach

82. An argument often advanced by proponents within the common law itself in favour of allowing
duress as a defence to murder rests upon the assertion that the law cannot demand more of a person
than what is reasonable, that is, what can be expected from an ordinary person in the same
circumstances. Thus, in Lynch v. DPP for Northern Ireland, Lords Wilberforce and Edmund-Davies
guote with approval a passage from the Appellate Division of the Supreme Court of South Africain

the case of Sate v. Goliath 172, where Rumpff J after making a comparative study of a number of
legal systems, states at some length:

When the opinion is expressed that our law recognises compulsion as adefencein all
cases except murder, and that opinion is based on the acceptance that acquittal follows
because the threatened party is deprived of his freedom of choice, then it seemsto meto
beirrational, in the light of developments which have come about since the days of the
old Dutch and English writers, to exclude compulsion as a compl ete defence to murder if
the threatened party was under such a strong duress that a reasonabl e person would not
have acted otherwise under the same duress. The only ground for such an exclusion



would then be that, notwithstanding the fact that the threatened person is deprived of his
freedom of volition, the act is still imputed to him because of hisfailure to comply with
what has been described as the highest ethical ideal. In the application of our criminal
law in the cases where the acts of an accused are judged by objective standards, the
principle applies that one can never demand more from an accused than that which is
reasonable, and reasonable in this context means, that which can be expected of the
ordinary, average person in the particular circumstances. It is generally accepted, also by
the ethicists, that for the ordinary person in general hislifeis more valuable than that of
another. Only they who possess the quality of heroism will intentionally offer their lives
for another. Should the criminal law then state that compulsion could never be a defence
to a charge of murder, it would demand that a person who killed another under duress,
whatever the circumstances, would have to comply with a higher standard than that
demanded of the average person. | do not think that such an exception to the general rule

which appliesin criminal law, isjustified. 123, (Emphasis added.)

The commentary to the Model Penal Code of the United States states that:

law isineffective in the deepest sense, indeed . . . hypocritical, if it imposes on the actor
who has the misfortune to confront a delemmatic choice, a standard that his judges are
not prepared to affirm that they should and could comply with if their turn to face the
problem should arise. Condemnation in such acase is bound to be an ineffective threat;
what is, however, more significant isthat it is divorced from any moral base and is

unjustL’2,

83. A number of comments are called for at this point. Firstly, the Masetti approach, if it is confined
to the factual situation where the accused merely participates in the killing of victims whose lives
would belost in any case, is no answer to the stricture levelled against our approach whereby the law
"expects' from its subjects what no reasonable person can live up to. Thisis becauseit is equally
unrealistic to expect a reasonable person to sacrifice his own life or the lives of loved onesin a duress
situation even if by this sacrifice, the lives of the victims would be saved. Either duress should be
admitted as a defence to killing innocent persons generally based upon an objective test of how the
ordinary person would have acted in the same circumstances or not admitted as a defence to murder at
al. The Masetti approach is, in our view, a half-way house which contributes nothing to clarity in
international humanitarian law. The approach, by a strict application of utilitarian logic, rejects duress
for murder but for this one exception where the victims would have died in any event, and yet comes
down hard on an accused who, when faced with athreat to his child’ s life, acts reasonably in deciding
to obey a command to shoot innocent personsin order to save the life of his child. Thus, our rejection
of duress as a defence to the killing of innocent human beings does not depend upon what the
reasonable person is expected to do. We would assert an absolute moral postulate which is clear and
unmistakable for the implementation of international humanitarian law.

84. Secondly, as we have confined the scope of our inquiry to the question whether duress affords a
complete defence to a soldier charged with killing innocent persons, we are of the view that soldiers
or combatants are expected to exercise fortitude and a greater degree of resistance to a threat than
civilians, at least when it istheir own lives which are being threatened. Soldiers, by the very nature of
their occupation, must have envisaged the possibility of violent death in pursuance of the cause for
which they fight. The relevant question must therefore be framed in terms of what may be expected
from the ordinary soldier in the situation of the Appellant. What is to be expected of such an ordinary
soldier is not, by our approach, analysed in terms of a utilitarian approach involving the weighing up
of harms. Rather, it is based on the proposition that it is unacceptable to allow atrained fighter, whose
job necessarily entails the occupational hazard of dying, to avail himself of a complete defenceto a
crime in which he killed one or more innocent persons.

85. Finally, we think, with respect, that it isinaccurate to say that by rejecting duress as a defence to
the killing of innocent persons, the law "expects' a person who knows that the victims will die



anyway to throw hislife away in vain. If there were a mandatory life sentence which we would be
bound to impose upon a person convicted of killing with only an executive pardon available to do
justice to the accused, it may well be said that the law "expects" heroism from its subjects. Indeed,
such a mandatory life-term was prescribed for murder in England at the time the relevant English

casest’, were decided and featured prominently in the considerations of the judges. We are not
bound to impose any such mandatory term. One cannot superficially gauge what the law "expects’ by
the existence of only two aternatives. conviction or acquittal. In reality, the law employs mitigation
of punishment as a far more sophisticated and flexible tool for the purpose of doing justicein an
individual case. The law, in our view, does not "expect" a person whose life is threatened to be hero
and to sacrifice hislife by refusing to commit the criminal act demanded of him. The law does not
"expect" that person to be a hero because in recognition of human frailty and the threat under which
he acted, it will mitigate his punishment. In appropriate cases, the offender may receive no
punishment at all. We would refer again to the opinion of Lord Simon in Lynch v. DPP for Northern
Ireland where he stated:

Any sane and humane system of criminal justice must be able to allow for all such
situations as the following, and not merely for some of them. A person, honestly and
reasonably believing that aloaded pistol is at his back which will in al probability be
used if he disobeys, is ordered to do and act prima facie criminal. Similarly, a person
whose child has been kidnapped, and whom as a consequence of threats he honestly and
reasonably believes to be in danger of death or mutilation if he does not perform an act
prima facie criminal. Or his neighbour’ s child in such a situation. Or any child. Or any
human being? Or his home, a national heritage, threatened to be blown up? Or a stolen
masterpiece of art destroyed. Or his son financialy ruined? Or his savings for himself
and hiswife put in peril. In other words, a sane and humane system of criminal justice
needs some general flexibility, and not merely some quirks of deference to certain odd
and arbitrarily defined human weaknesses. In fact our own system of criminal justice has
such flexibility, provided that it is realised that it does not consist only in the positive
prohibitions and injunctions of the criminal law, but extends also to its penal sanctions.
May it not be that the infinite variety of circumstances in which the lawful wish of the
actor is overborne could be accommodated with far greater flexibility, with much less
anomaly, and with avoidance of the social evils which would attend acceptance of the
appellant’s argument (that duressis agenera crimina defence), by taking those
circumstances into account in the sentence of the court? Is not the whol e rational e of
duress as acriminal defence that it recognises that an act prohibited by the criminal law
may be morally innocent? Is not an absolute discharge just such an acknowledgement of

moral innocence?1%6. (Emphasis added.)

86. In other words, the fact that justice may be done in ways other than admitting duress as a complete
defence was always apparent to judges in England who rejected duress as a defence to murder. They
have consistently argued that in cases of murder, duress could in appropriate cases be taken into
account in mitigation of sentence, executive pardon or recommendations to the Parole Board: see

Lord Hailsham of Marylebone LC in Rv. Howel,

87. Indeed, we would note that Stephen in his classic work argued that duress should never constitute

a defence to any crime but merely as a ground in mitigation:’8. The merit of this view was
acknowledged by Lord Morris of Borth-y-Gest in D.P.P for Northern Ireland v. Lynch where he
stated:

A tenable view might be that duress should never be regarded as furnishing an excuse
from guilt but only where established as providing reasons why after conviction a court
could mitigate its consequences or absolve from punishment. Some writers including

Stephen . . . have so thought122,



E. Our conclusions

88. After the above survey of authorities in the different systems of law and exploration of the various
policy considerations which we must bear in mind, we take the view that duress cannot afford a
complete defence to a soldier charged with crimes against humanity or war crimes in international law
involving the taking of innocent lives. We do so having regard to our mandated obligation under the
Statute to ensure that international humanitarian law, which is concerned with the protection of
humankind, is not in any way undermined.

89. In the result, we do not consider the plea of the Appellant was equivocal as duress does not afford
acomplete defence in international law to a charge of acrime against humanity or awar crime which
involves the killing of innocent human beings.

90. Our discussion of the issues relating to the guilty plea entered by the Appellant is sufficient to
dispose of the present appeal. It is not necessary for us to engage ourselves in the remaining issues
raised by the parties. We would observe, however, that in rejecting the evidence of the Appellant that
he had committed the crime under athreat of death from his commanding officer and consequently in
refusing to take the circumstance of duress into account in mitigation of the Appellant’ s sentence, the
Trial Chamber appeared to require corroboration of the Appellant’ s testimony as a matter of law.
There s, with respect, nothing in the Statute or the Rules which requires corroboration of the
exculpatory evidence of an accused person in order for that evidence to be taken into account in

mitigation of sentencel8C,

91. We would allow the appeal on the ground that the plea was not informed. The case is hereby
remitted to another Trial Chamber where the Appellant must be given the opportunity to replead in
full knowledge of the consequences of pleading guilty per se and of the inherent difference between
the alternative charges.

Done in English and French, the English text being authoritative.

La Chand Vohrah

Dated this seventh day of October 1997
The Hague

The Netherlands

[Seal of the Tribunal]
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