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through the commission of crimes, and that he had the required mens rea and contributed to it.1705 

The Appeals Chamber thus dismisses this sub-ground of appeal.  

E.   Supplementary legal challenges relating to JCE 

648. Through the JCE counsel, Kraji{nik challenges the Trial Chamber’s application of JCE on 

three legal grounds. He argues that: (1) JCE is not a legitimate theory of liability; (2) the Trial 

Chamber erred in not requiring a substantial contribution of Kraji{nik to the JCE; and (3) JCE, as 

applied to Kraji{nik, is an inconsistent and incoherent theory of liability. 

649. The Appeals Chamber notes that these submissions to some extent overlap with those 

Kraji{nik presents in his pro se brief. JCE counsel submit that the brief on behalf of Kraji{nik does 

not contradict any of Kraji{nik’s pro se legal arguments regarding JCE, but aims to flesh out, 

complement or expand these legal arguments.1706 The Appeals Chamber finds it appropriate to deal 

with all the arguments presented by JCE counsel on behalf of Kraji{nik separately in this section.  

1.   Legitimacy of JCE liability (Ground 1) 

650. On 9 April 2008, the Prosecution filed a motion to strike Ground 1 of the Dershowitz Brief 

as going beyond Kraji{nik’s Notice of Appeal.1707 On 11 April 2008, the Appeals Chamber 

explained that “the prudent course is to preserve all possible remedies to the alleged problem and 

does not find it apposite, at this juncture, to strike a portion of the Dershowitz Brief”.1708 

651. The Appeals Chamber observes that Ground 1 goes beyond Krajišnik’s Notice of Appeal 

and is contrary to the directives given to Mr. A. Dershowitz on 11 March 2008.1709 Indeed, 

Krajišnik’s Notice of Appeal does not assert that JCE liability is not legitimate, but only that the 

Trial Chamber erred in finding Kraji{nik liable as a JCE member.1710 Kraji{nik has not filed any 

motion to amend his Notice of Appeal. However, the Appeals Chamber notes that Kraji{nik is self-

represented and that at the time of filing of the Notice of Appeal, he was not yet assisted by JCE 

counsel. Furthermore, the question of whether or not JCE exists goes to very heart of the case 

                                                 
1705 For the temporal scope of the common objective, the identity of the JCE members and the crimes comprised by the 
common objective see supra III.C.11. 
1706 Addendum to the Brief on Joint Criminal Enterprise of Alan M. Dershowitz, Submitted Pursuant to the Decision 
and Order Dated 11 April 2008, 16 April 2008 (“Dershowitz Addendum”), paras 5-6. 
1707 Prosecution’s Motion to Strike Ground 1 from Brief on Joint Criminal Enterprise and to Order Counsel to Comply 
with the Appeals Chamber’s Order. 
1708 Decision on Prosecution’s Motion to Strike Ground 1of the Dershowitz Brief and Order Counsel to Comply with 
the Decision of 11 March 2008, p. 1. 
1709 Decision on Prosecution’s Motion for Clarification and Reconsideration of the Decision of 28 February 2008, 
11 March 2008, para. 10 (“The Appeals Chamber will remind Mr. Dershowitz, however, that the arguments he 
advances must be within the ambit of issues that Mr. Krajišnik set forth in his notice of appeal”). 
1710 Krajišnik’s Notice of Appeal, paras 14 et seq. 
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against him. Hence, the Appeals Chamber finds that in the circumstances of this case, it is in the 

interests of justice to consider this ground of appeal as validly filed. 

(a)   Statutory basis for JCE (sub-ground 1(A)) 

(i)   Submissions 

652. JCE counsel submit that the Trial Chamber erred in finding that JCE was the appropriate 

theory of liability for determining Kraji{nik’s guilt.1711 First, they contend that JCE is without any 

textual basis in the Statute.1712 Second, JCE counsel contend that JCE was created and developed by 

the Tribunal’s Judges as an improper expansion of criminal liability beyond that contemplated by 

the Statute’s drafters and in circumvention of Article 7(3) of the Statute.1713 They also argue that 

JCE expands cognate domestic doctrines of vicarious liability – purportedly risking the United 

States’ rejection of the Tribunal’s work – and indiscriminately combines both civil and common 

law concepts.1714 

653. The Prosecution responds that JCE is part of “committing” under Article 7(1) of the 

Statute1715 and argues that it does not follow from the sole fact that Articles 7(2) and 7(3) of the 

Statute apply to heads of state that such persons are excluded from Article 7(1) liability.1716 

(ii)   Analysis 

654. As a preliminary matter, the Appeals Chamber notes that Kraji{nik did not raise the issue of 

the statutory basis for JCE at trial. As such, he may be deemed to have waived his right to raise this 

issue on appeal.1717 

655. In any event, the Appeals Chamber considers that JCE counsel advance no cogent reason1718 

why it should depart from its holding that “the Statute provides, albeit not explicitly, for joint 

criminal enterprise as a form of criminal liability”.1719 First, they do not address the teleological 

interpretation of the Statute as applied by the Tribunal that extends jurisdiction over all those 

responsible for serious violations of international humanitarian law, including those who did not 

                                                 
1711 Dershowitz Brief, para. 1. 
1712 Dershowitz Brief, paras 2-9; AT. 204. JCE counsel submit that Article 7(1) of the Statute is exhaustive. They also 
refer to the Secretary-General’s Report, paras 55-56. 
1713 Dershowitz Brief, paras 5, 6, 10. 
1714 Dershowitz Brief, paras 53-55. Although presented by JCE counsel under Ground 3, this argument is materially 
closer to Ground 1, and so the Appeals Chamber deals with it under Ground 1. 
1715 Prosecution’s Response to Dershowitz, paras 4, 6. 
1716 Prosecution’s Response to Dershowitz, para. 6. 
1717 See Blaškić Appeal Judgement, para. 222; Niyitegeka Appeal Judgement, para. 200; Akayesu Appeal Judgement, 
para. 361; Furundžija Appeal Judgement, para. 174. 
1718 Gali} Appeal Judgement, para. 117; Aleksovski Appeal Judgement, para. 107. 
1719 Ojdani} Decision on Joint Criminal Enterprise, para. 21. See also Tadi} Appeal Judgement, paras 187-193. 
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actually carry out the actus reus of the crimes, and that this may amount to “committing” under 

Article 7(1) of the Statute. Second, the fact that Articles 7(2) and 7(3) of the Statute apply to 

government officials and others who might be removed from the actual crime does not mean that 

these persons are exempted from other forms of liability under the Statute. Indeed, quite the 

contrary to JCE counsel’s claim, the Secretary-General’s Report explicitly called for individual 

criminal responsibility for “all persons who participate” in the planning, preparation or execution 

of crimes under the Statute.1720 As such, there is also no merit to JCE counsel’s argument that JCE 

“circumvents” Article 7(3) of the Statute. Finally, because JCE does not go beyond the Statute and 

forms part of custom as explained below, JCE counsel’s claim that the Judges “created” this form of 

liability fails. 

656. JCE counsel’s additional assertion that JCE expands cognate domestic doctrines and 

combines different legal concepts is, apart from the unsubstantiated assertion that this might lead to 

the U.S. rejecting the Tribunal’s work, undeveloped and dismissed. This sub-ground is dismissed. 

(b)   Basis for JCE in customary international law (sub-ground 1(B)) 

(i)   Submissions 

657. JCE counsel contest the finding in the Tadić Appeal Judgement that JCE existed under 

customary international law.1721 Relying on two scholarly articles,1722 they first submit that Tadi} 

“simply inferred” the grounds for conviction from “isolated statements by the prosecutors” in the 

WWII cases it referred to when a clear judicial statement was unavailable.1723 They also argue that 

these cases do not provide a legal basis for the large-scale JCEs used in later Tribunal cases such as 

Kraji{nik’s case. Second, they contend that the Tadić Appeals Chamber did not develop JCE 

disinterestedly; rather, they claim, it “molded” precedents to fit a theory that would permit 

convicting Du{ko Tadić. Lastly, JCE counsel argue that JCE shares features of criminal-

organisation and conspiracy-based forms of liability, but that the former was explicitly rejected by 

the Secretary-General’s Report and that the latter only exist in the Statute for the crime of genocide, 

of which Kraji{nik was not found guilty.1724 

                                                 
1720 Tadi} Appeal Judgement, para. 190, citing Secretary-General’s Report, para. 54. 
1721 Dershowitz Brief, paras 11, 18; AT. 205. 
1722 Dershowitz Brief, paras 13-15, 18, referring to Jenny S. Martinez & Allison Marston Danner, Guilty Associations: 

Joint Criminal Enterprise, Command Responsibility, and the Development of International Criminal Law, 93 Cal. L. 
Rev. 75 (2005); Steven Powles, Joint Criminal Enterprise, Criminal Liability by Prosecutorial Ingenuity and Judicial 

Creativity?, 2 J. Int’l Crim. Just. 606 (2004). 
1723 Dershowitz Brief, paras 12, 15. 
1724 Dershowitz Brief, paras 15-17. 
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658. The Prosecution responds, first, that JCE counsel fail to provide any cogent reasons why the 

Tadić Appeals Chamber was wrong to recognise JCE as part of customary international law, or why 

JCE is not applicable to his case. Second, the Prosecution contends that JCE counsel refers to a 

“scholarly consensus”, but merely cites two articles. Lastly, it submits that Tadić relied on the 

RuSHA and Justice cases, both of which it argues are large-scale cases and have been held to 

recognise JCE liability.1725 

(ii)   Analysis 

659. The Appeals Chamber recalls that it provided a detailed reasoning for inferring the grounds 

for conviction in the WWII cases it cited in Tadi}.1726 JCE counsel do not address this reasoning. 

The Appeals Chamber further recalls that both the Einsatzgruppen and Justice cases show that JCE 

apply to large-scale cases,1727 and that JCE is legally distinct from conspiracy and organisational 

liability.1728 JCE counsel address neither one of these holdings. Their further claim that the Tadi} 

Appeals Chamber “molded” precedent to convict the accused is unsubstantiated. This sub-ground is 

dismissed. 

(c)   JCE as a form of “commission” (sub-ground 1(C)) 

(i)   Submissions 

660. JCE counsel submit that the Trial Chamber erred in finding that JCE is a form of 

“commission” under Article 7(1) of the Statute.1729 They argue, first, that such an interpretation 

would render nugatory the other modes of liability enlisted in Article 7(1) of the Statute.1730 Second, 

JCE counsel submit that Kraji{nik’s contribution as described by the Trial Chamber was at least two 

levels removed from the actual commission of the crimes.1731 Third, they argue that the Br|anin 

Appeal Judgement implicitly recognised the impropriety of locating JCE within “commission” in 

cases of high-level actors such as Kraji{nik, and where the principal perpetrators of the crimes are 

not JCE members.1732 Finally, JCE counsel contend that, “[g]iven how the [Trial Chamber] 

incorporated certain crimes into JCE liability”, it essentially found that Kraji{nik “committed” 

crimes which were neither part of his initial objective nor necessary to the objectives of the JCE, 

                                                 
1725 Prosecution’s Response to Dershowitz, para. 5. 
1726 Tadi} Appeal Judgement, paras 195-219; see more particularly paras 202-203, 208-209, 212-213. 
1727 Br|anin Appeal Judgement, paras 422-423; Prosecutor v. André Rwamakuba, Case No. ICTR-98-44-AR72.4, 
Decision on Interlocutory Appeal Regarding Application of Joint Criminal Enterprise to the Crime of Genocide, 
22 October 2004 (“Rwamakuba Appeal Decision”), para. 25. 
1728 Ojdani} Decision on Joint Criminal Enterprise, paras 23, 25-26. 
1729 Dershowitz Brief, para. 19, referencing Trial Judgement, paras 877, 1078. 
1730 Dershowitz Brief, para. 20. 
1731 Dershowitz Brief, paras 23-24, referencing Trial Judgement, paras 1120-1121. 
1732 Dershowitz Brief, paras 25-26, referencing Br|anin Appeal Judgement, fn. 891. 
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and which were carried out by people with whom he had no contact and over whom he had no 

control.1733 

661. The Prosecution responds that the Tribunal’s jurisprudence has characterised JCE liability as 

part of “committing” in Article 7(1) of the Statute. It posits that this does not render the other modes 

of liability under Article 7(1) of the Statute nugatory because the elements of JCE distinguish it 

from them.1734 The Prosecution also argues that Kraji{nik’s individual contributions to the JCE need 

not amount to physical commission, or be direct or material.1735 Finally, it contends that JCE is 

“committing” regardless of whether the principal perpetrators are part of the JCE. It avers that a 

group with a common purpose amounting to or involving the commission of crimes under the 

Statute poses a greater danger than individual perpetrators and merits a serious form of liability in 

the form of “commission”.1736  

(ii)   Analysis 

662. The Appeals Chamber has consistently held that participation in a JCE is a form of 

“commission” under Article 7(1) of the Statute.1737 Although the facts of a given case might 

establish the accused’s liability under both JCE and other forms of liability under Article 7(1), the 

legal elements of JCE distinguish it from these other forms. In the first place, none of the other 

forms require a plurality of persons sharing a common criminal purpose. Moreover, whereas JCE 

requires that the accused intended to participate and contribute to such a purpose,1738 an accused 

may be found responsible for planning, instigating or ordering a crime if he intended that the crime 

be committed or acted with the awareness of the substantial likelihood that a crime would be 

committed.1739 In terms of actus reus, planning and instigating consists of acts “substantially 

contributing” to the perpetration of a certain specific crime1740 and ordering means “instructing” a 

person commit an offence.1741 By contrast, JCE requires that the accused contributes to the common 

purpose in a way that lends a significant contribution to the crimes.1742 The differences between 

                                                 
1733 Dershowitz Brief, para. 27. 
1734 Prosecution’s Response to Dershowitz, paras 6-7. 
1735 Prosecution’s Response to Dershowitz, para. 8, referencing Tadić Appeal Judgement, para. 277; Br|anin Trial 
Judgement, para. 263; Rwamakuba Appeal Decision, para. 25; Br|anin Appeal Judgement, para. 425. 
1736 Prosecution’s Response to Dershowitz, para 9. 
1737

 E.g. Kvoèka et al. Appeal Judgement, paras 79-80; Tadi} Appeal Judgement, paras 188; Ojdani} Decision on Joint 
Criminal Enterprise, para. 20. 
1738 Kvo~ka et al. Appeal Judgement, paras 82-83. In the case of JCE Catergory 3, it must also have been foreseeable to 
the accused that a crime other than the one agreed upon in the common objective might be perpetrated by a member of 
the JCE, or by one or more of the persons used by him (or by any other member of the JCE) in order to carry out the 
actus reus of the crimes forming part of the common purpose, and the accused willingly took that risk by joining or 
continuing to participate in the enterprise. 
1739 Nahimana et al. Appeal Judgement, paras 479-481; Kordi} and ^erkez Appeal Judgement, paras 30-32. 
1740 Kordi} and ^erkez Appeal Judgement, paras 26-27. 
1741 Kordi} and ^erkez Appeal Judgement, para. 28. 
1742 Br|anin Appeal Judgement, para. 430; Kvo~ka et al. Appeal Judgement, paras 96-97. 
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JCE and aiding and abetting are well-established and need not be repeated here.1743 JCE counsel’s 

argument that JCE renders the other forms of liability under the Article 7(1) nugatory is thus 

without merit. 

663. The Appeals Chamber notes that the question of whether Kraji{nik was removed from the 

actual commission of the crimes is legally irrelevant to his conviction under JCE.1744 His 

remoteness vis-à-vis the crimes is also not directly relevant to whether his acts can be characterised 

as “commission” under JCE. As explained in Kvo~ka et al., participation in a JCE as a form of 

“commission”  

is not only dictated by the object and purpose of the Statute but is also warranted by the very 
nature of many international crimes which are committed most commonly in wartime situations. 
Most of the time these crimes do not result from the criminal propensity of single individuals but 
constitute manifestations of collective criminality: the crimes are often carried out by groups of 
individuals acting in pursuance of a common criminal design. Although only some members of the 
group may physically perpetrate the criminal act (murder, extermination, wanton destruction of 
cities, towns or villages, etc.), the participation and contribution of the other members of the group 
is often vital in facilitating the commission of the offence in question. It follows that the moral 
gravity of such participation is often no less – or indeed no different – from that of those actually 
carrying out the acts in question. 1745 

664. JCE counsel argue that it is improper to locate JCE within “commission” where the 

principal perpetrators of the crime are not JCE members. In the Br|anin Appeal Judgement, the 

Appeals Chamber left open the question of whether equating JCE with “commission” is appropriate 

where the accused is convicted via JCE for crimes committed by a principal perpetrator who was 

not part of the JCE, but was used by a member of the JCE.1746 In the present case, Kraji{nik was 

indeed convicted at least in part on the basis of crimes committed by non-JCE members but 

imputed to JCE members.1747  

665. In any case, whether Kraji{nik should be held responsible for having “committed” the 

crimes in question or pursuant to another mode of responsibility, it remains that the Trial Chamber 

did not err in convicting him under Article 7(1) of the Statute for these crimes. As such, JCE 

counsel fail to demonstrate how the alleged error invalidates the decision. 

666. To the extent JCE counsel’s unreferenced argument regarding “how the [Trial Chamber] 

incorporated certain crimes into JCE liability” refers to the Trial Chamber’s findings concerning the 

expansion of the JCE over time, the Appeals Chamber notes that this issue has been dealt with 

                                                 
1743 Kvo~ka et al. Appeal Judgement, paras 89-90; Vasiljevi} Appeal Judgement, para. 102. 
1744 See Tadi} Appeal Judgement, para. 227(iii). 
1745 Kvoèka et al. Appeal Judgement, para. 80, citing Tadi} Appeal Judgement, para. 191. 
1746 Br|anin Appeal Judgement, fn. 891. 
1747 See supra III.C.11. 
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elsewhere.1748 In remaining parts, insofar as it is developed, this argument appears to be simply 

another attempt by JCE counsel to distance Kraji{nik from the crimes and thereby show the 

inappropriateness of qualifying his liability as “commission”. For reasons stated above, that 

argument fails. This sub-ground is dismissed. 

(d)   JCE and the nullum crimen sine lege principle (sub-ground 1(D)) 

(i)   Submissions 

667. Given the “flaws” of JCE described in his previous sub-grounds, JCE counsel submit that 

Kraji{nik lacked proper notice that he faced JCE liability.1749 They argue that the acts or omissions 

underlying his conviction took place in 1992, while the concept of JCE liability did not arise until 

the Tadi} Appeal Judgement in 1999,1750 and that the concept has expanded beyond the low-level 

mob violence in Tadić, to include high-level officials with only tenuous connections to the 

crimes.1751 Therefore, JCE counsel argue, the imposition of JCE liability conflicts with the nullum 

crimen sine lege principle and is vulnerable to political influence.1752  

668. The Prosecution responds that the egregious nature of Kraji{nik’s crimes, Article 26 of the 

Criminal Code of the Federal Republic of Yugoslavia, the extensive state practice noted in Tadić 

and the many domestic jurisdictions providing for such a form of liability under various names 

running parallel to custom, provided Kraji{nik with notice that he would have incurred JCE 

liability.1753 

(ii)   Analysis 

669. As a preliminary matter, the Appeals Chamber notes that Kraji{nik did not challenge but, in 

fact, expressly recognised at trial that the fact that Tadi} was rendered after his alleged acts took 

place does not lead to a conflict between JCE and the nullum crimen sine lege principle.1754 

Therefore, as far as JCE counsel now argue that the Tadi} Appeal Judgement violated that principle, 

Kraji{nik may be deemed to have waived his right to bring this challenge on appeal.1755 In any 

                                                 
1748 See supra III.C.2. 
1749 Dershowitz Brief, para. 28; AT. 205. 
1750 Dershowitz Brief, paras 28, 30. 
1751 Dershowitz Brief, para. 28; AT. 194-195. 
1752 Dershowitz Brief, paras 29-30, citing Secretary-General’s Report, para. 34; AT. 234-235. 
1753 Prosecution’s Response to Dershowitz, para. 10, referencing Ojdani} Decision on Joint Criminal Enterprise, para. 
43. 
1754 Defence Final Trial Brief, para. 134, referencing Ojdani} Decision on Joint Criminal Enterprise, para. 8. 
1755 See Blaškić Appeal Judgement, para. 222; Niyitegeka Appeal Judgement, para. 200; Akayesu Appeal Judgement, 
para. 361; Furundžija Appeal Judgement, para. 174. 



 

233 
Case No.: IT-00-39-A 17 March 2009 

 

 

event, JCE counsel fail to address the jurisprudence holding that the notion of JCE as established in 

Tadi} does not violate the nullum crimen sine lege principle.1756 

670. Regarding JCE counsel’s challenge that the alleged “expansion” of JCE after Tadi} violates 

the principle, which challenge Kraji{nik did raise at trial,1757 the Appeals Chamber first recalls that 

when it interprets the JCE doctrine, it does not create new law. Instead, similarly to other provisions 

under the Statute, it merely identifies what the proper interpretation of that doctrine has always 

been, even though not previously expressed that way.1758 This does not contravene the nullum 

crimen sine lege principle, which 

“does not prevent a court from interpreting and clarifying the elements of a particular crime.” Nor 
does it preclude the progressive development of the law by the court. But it does prevent a court 
from creating new law or from interpreting existing law beyond the reasonable limits of acceptable 
clarification.1759 

671. Turning to the present case, the Appeals Chamber notes that, although Tadi} concerned a 

relatively low-level accused, the legal elements of JCE set out in that case remain the same in a case 

where JCE is applied to a high-level accused. Therefore, JCE counsel are wrong to speak about an 

“expansion” of JCE to cases such as the one of Kraji{nik. Moreover, the Appeals Chamber 

considers that, while pronounced in relation to acts allegedly committed in 1999, its holding in the 

Ojdani} Decision on Joint Criminal Enterprise applies also to Kraji{nik in this case: 

Article 26 of the Criminal Law of the Federal Republic of Yugoslavia, coupled with the extensive 
state practice noted in Tadić, the many domestic jurisdictions which provide for such a form of 
liability under various names and which forms of liability run parallel to custom, and the egregious 
nature of the crimes charged would have provided notice to anyone that the acts committed by the 
accused […] would have engaged criminal responsibility on the basis of participation in a joint 
criminal enterprise.1760  

672. JCE counsel’s additional argument that the imposition of JCE liability is vulnerable to 

political influence is unsupported and dismissed. This sub-ground is dismissed.  

                                                 
1756 Staki} Appeal Judgement, para. 101; Ojdani} Decision on Joint Criminal Enterprise, para. 41. 
1757 Defence Final Trial Brief, para. 134(b). 
1758 See Kordi} and ^erkez Appeal Judgement, para. 310; Aleksovski Appeal Judgement, para. 135. 
1759 Ojdani} Decision on Joint Criminal Enterprise, para. 38 (footnotes omitted). 
1760 Ojdani} Decision on Joint Criminal Enterprise, para. 43 (footnote omitted). 


